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SYNOPSIS

Applicant is not potentially subject to foreign influence through her parents, siblings, and in​laws, who are citizens and residents of the People's Republic of China (PRC). She demonstrated that none of them were foreign agents or otherwise so situated as to present a pressure point on Applicant. Clearance granted.

STATEMENT OF THE CASE
Applicant challenges the 23 July 2003 Defense Office of Hearings and Appeals (DOHA) Statement of Reasons (SOR) recommending denial or revocation of her clearance because of foreign influence concerns.  She answered the SOR on 4 August 2003, and initially requested a decision without hearing. On 19 March 2003 she requested a hearing. DOHA assigned the case to me on 28 June 2004 and I convened a hearing on 28 July 2004. DOHA received the transcript ('Tr.) on 10 August 2004.

FINDINGS OF FACT
Applicant admitted the allegations of the SOR, and accordingly I incorporate those admissions as findings of fact. She is a 41-year-old software engineer for a defense contractor, and seeks access to classified information. She has not previously held a clearance. Her husband, who is employed by a different defense contractor, had his clearance granted administratively in May 2002 (AE E, Appellate Exhibit 1). 
Applicant was born in the People's Republic of China (PRC) in 1962. She grew up in China, was educated there, and was briefly employed there at a state-supported university before immigrating to the U.S. in 1986 to pursue post-graduate education. She became a naturalized U.S. citizen in April 1998.

Applicant met her future husband on a tour bus in China in approximately 1984 while they were both still in college. He immigrated to Canada later in 1984 to pursue his master's degree, and then immigrated to the U.S. in 1986 to obtain his doctorate in engineering. He became a naturalized U.S. citizen in May 1998.

Applicant and her husband married in the U.S. in August 1988. They have two children born in the U.S.: a daughter born in October 1993 and a son born in November 1996. Applicant's other family members live in the PRC. Her parents and brother are PRC citizens living in Hong Kong. Her mother- and father-in-law, and her sister, are citizens and residents of the PRC. Applicant has contact with her brother approximately once a year by telephone; she contacts her sister about twice a year by telephone.

Applicant contacts her parents and in-laws approximately once per month by telephone to check on their health (all four are elderly and retired), and to foster some contact between her children and their grandparents. In addition, Applicant traveled to the PRC in 1999 and 2000 to visit her parents and in-laws to give them a chance to meet their grandchildren. Her husband joined her on the 1999 trip because they were both attending an engineering conference in addition to the family visits. Applicant was also planning a return trip to the PRC in 2004. Applicant used her U.S. passport to make these trips to the PRC. Applicant maintains these contacts with her parents and in-laws because she believes it is her duty to her husband and children to keep them in contact with their parents and grandparents.

Both Applicant's and her husband's families suffered political and economic disadvantages during the cultural revolution of 1966-1976 because they were considered members of the disfavored classes during that period. None of them were ever employed by the government, and none appears to be an agent of the PRC government. Applicant's husband was separated from his parents for many years, and has little direct contact with them today. Applicant's parents moved to Hong Kong because of the comparatively greater political and economic freedom prevalent there, even after the PRC resumed control of Hong Kong from the United Kingdom (UK).

The PRC is a repressive, totalitarian government with foreign policy goals antithetical to the U.S., although it has cooperated with the U.S. in the global war on terrorism in recent years. It has an active, effective intelligence service that targets U.S. intelligence and economic information, and operates against its citizens in the U.S. However, under PRC law, citizens who become naturalized citizens of other countries lose their PRC citizenship. On 1 July 1997, the United Kingdom's lease on the British Crown Colony of Hong Kong expired and dominion, control, and the exercise of sovereignty over Hong Kong reverted to the People's Republic of China (PRC), although Hong Kong retains a special status within the PRC and residents there do not automatically obtain citizenship in the PRC. Hong Kong's special status gives it a high degree of autonomy over all matters except foreign relations and defense affairs. Further, the transfer documents between the PRC and the UK specify that Hong Kong will retain its special status until 2047.

Applicant's supervisor and co-worker reported that she is an honest and trustworthy employee who does excellent engineering work. Both are aware of the clearance issues raised by this case and believe she demonstrates the qualities required for access to classified information (Tr. 43​-66).

POLICIES
The Directive, Enclosure 2 lists adjudicative guidelines to be considered in evaluating an Applicant's suitability for access to classified information. Administrative Judges must assess both disqualifying and mitigating conditions under each adjudicative issue fairly raised by the facts and circumstances presented. Each decision must also reflect a fair and impartial common sense consideration of the factors listed in Section 6.3. of the Directive. The presence or absence of a disqualifying or mitigating condition is not determinative for or against Applicant. However, specific adjudicative guidelines should be followed whenever a case can be measured against them, as they represent policy guidance governing the grant or denial of access to classified information.

Considering the SOR allegations and the evidence as a whole, the relevant, applicable, adjudicative guideline is Guideline B (Foreign Influence).

Burden of Proof
Security clearance decisions resolve whether it is clearly consistent with the national interest to grant or continue an Applicant's security clearance. The government must prove, by something less than a preponderance of the evidence, controverted facts alleged in the SOR. If it does so, it establishes a prima facie case against access to classified information. Applicant must then refute, extenuate, or mitigate the government's case. Because no one has a right to a security clearance, the Applicant bears a heavy burden of persuasion.

Persons with access to classified information enter into a fiduciary relationship with the government based on trust and confidence. Therefore, the government has a compelling interest in ensuring each Applicant possesses the requisite judgement, reliability, and trustworthiness of those who must protect national interests as their own. The "clearly consistent with the national interest" standard compels resolution of any reasonable doubt about an Applicant's suitability for access in favor of the government.
CONCLUSIONS

The Government established its case under Guideline B, however the Applicant mitigated the resulting security concerns. Although Applicant's immediate family members are citizens and residents of the PRC, none of them is an agent of the PRC, and none of them appears to be in a position to be exploited by the PRC against Applicant. Applicant's parents are elderly and retired, and living in Hong Kong, where the political and economic freedoms instituted by the UK still prevail. Her brother, with whom she has extremely infrequent contact, also lives in Hong Kong. Given Hong Kong's special status in the PRC, I consider it extremely unlikely that the PRC would pressure these family members to take advantage of Applicant's access.

Applicant's sister lives in the PRC, and is potentially subject to greater pressure than her parents or brother. Yet again, she is not an agent of the PRC, and Applicant's limited contact-once or twice per year-presents an extremely narrow avenue of pressure on Applicant.

Applicant's in-laws live in the PRC, presenting potentially greater opportunities to be pressured, and Applicant's more frequent contacts (monthly) present a wider avenue of pressure. Nevertheless, her in-laws are both elderly and retired, neither is an agent of the PRC, and her contacts with them appear to be the minimum consistent with her desire to 

Maintain contact between them and their grandchildren. Under these circumstances, I conclude that there is little likelihood that Applicant could be pressured over her in-laws.

Applicant's trips to the PRC demonstrate that her contacts with her family are more than casual, but otherwise have no independent security significance. Applicant's brief employment as an engineer at a state-supported university before she immigrated to the U.S. raises no issue of potential pressure under the foreign influence guidelines. The essence of this case is Applicant's potential for coercion through immediate family members residing in the PRC/HK. She has met her burden of demonstrating that none of those family members are so situated as to present a point of influence for Applicant. Accordingly, I conclude Guideline B for Applicant.

FORMAL FINDINGS
Paragraph 1. Guideline B: 
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DECISION

In light of all the circumstances presented by the record in this case, it is clearly consistent with the national interest to grant or continue a security clear ce for Applicant. Clearance granted.


John C. Metz Jr.

Administrative Judge 

