U.S. Department of Justice
Bureau of Alcohol, Tobacco, 

Firearms and Explosives

August 30, 2005

This is in response to your June 21, 2005 request for reconsideration of my proposal to deny your secuuity clearance. I have studied your response carefully, weighing the documented facts from past and current backgiaund investigations and other investigative reports, your responses to each issue, and mitigating circumstances. I have also considered your past military and civilian record. I will not reiterate in their entirety

each issue in the proposal but will address the pertinent facts charged and your responses along with my conclusions. I will address each issue in the order set out in the Statement of Reasons dated March 15, 2005. My findings and decision will conclude this memorandum.

Marriage to a Foreign National:
This was a very legitimate issue to be raised. The facts are clear. You met four of the eight conditions set out in the Adjudicative Guidelines established by the U.S. Government regarding Foreign Influence, which could raise a security concern and may disqualify an individual for a security clearance.  Those Guidelines were established for a reason. Guidelines do not state that relatives, cohabitants or associates must be "agents" as you suggest. Rather, the Guidelines state “relatives, cohabitants or associates who are connected with any foreign government.” Your wife Met that criterion. She was also a foreign citizen and, as an employee of a foreign government, there was "potential" for adverse foreign influence or duress.

Your wife has now obtained a Permanent Resident Card, applied for United States citizenship, and has terminated her employment with the Mexican Govenrment. I find this issue has now been mitigated.

Security Violations:

A Security violation is a serious matter. In this instance your infraction was viewed more in the light of the series of violations, i.e., failure to disclose your revocation, foreign contacts, etc., more so than a stand-alone violation. I agree that mitigating circumstances (a) and (b) would apply if this incident were your only violation.

Personal Conduct:

Of all the issues in this case, these give me the most concern. First, I find it bad to believe that you have been truthful regarding your knowledge of your security clearance revocation that was effective from December 19,1975 to July 17,1981. The facts do not support your position. The investigation documented that after the initial allegations, your security clearance was suspended, you were interviewed by your superiors and the Army Criminal Investigation Division (CID) conducted an investigation. Subsequently, a Brigadier General sent a letter to your commanding officer questioning the wisdom of restoring your clearance and stating "Although Subject received punishment from the battalion commander for making a fraudulent claim, His clearance was reinstated. Unless your headquarters has possession of evidence indicating extenuating circumstances or other justification having bearing on this matter, Subject's security clearance should be revoked." On December 10, 1975 you wrote a response to the General's inquiry in which you admitted that you had prepared, in your words, "a fraudulent claim". After considering your appeal, your clearance was revoked on December 19, 1975. On that same day your commanding officer was directed in writing to ".. , insure, whenever possible, that the individual is debriefed and executes a security termination statement (DA Form 2962)."

This whole process went on for well over a year, from your initial suspension on August

12, 1974 until the final revocation of December 10, 1975, with a lengthy investigation, numerous correspondence and countless man hours devoted to the case. On January 6, 1975 your commanding officer wrote to you,

"Your unthinking and devious act contradicts your entire military record and places a blemish on the NCO Corps. You have jeopardized your reputation as a leader ad a man of integrity.  Additionally Agents of the United States Government, including officers of this Battalion have spent an inordinate amount of time and money investigating and evaluating this case. The expenditure of these efforts cannot be measured monetarily, but have certainly detracted from our primary mission of combat readiness."

In my opinion, if you "forgot" this revocation of over five years you certainly should not be handling classified documents or have access to classified information.

In your appeal you also argue that you did not provide false and misleading in on to both the ATF Special Agent and State Department Investigator. You then admit that you received a letter of reprimand regarding the "travel claim". When you were asked by Special Agent Ballesteros, "Have you ever in your lifetime been the subject of a formal allegation of misconduct, whether substantiated or not?", you responded "Yes", In your explanation you said that you were accused of shipping household goods that you did not own from Germany to Ft Bragg, North Carolina. You told Special Agent Ballesteros that you were exonerated. You were not exonerated. Special Agent Ballesteros also asked you, "Have you ever in your lifetime experienced disciplinary or other problems, such as reprimands, suspensions, etc., at any of your employments?" You responded, "Yes", that you received two weeks restriction to barracks as a result of not having motor vehicle liability insurance in 1964, You did not disclose your reprimand for the fraudulent travel claim or your security clearance revocation. Special Agent Battesteros also asked if you had ever in your lifetime had a security clearance denied, suspended, or revoked. Again, you only revealed the approximate six month suspension in 1975, claiming you were cleared of all wrong doing. You again filed to disclose the over five year revocation. You also failed to disclose your security clearance revocation to the State Department investigator.

Finally, regarding your juvenile record, you are correct that these incidents occurred many years ago. But, the questions you were asked were very clear and your responses were not truthful. The question was "Have you ever in your lifetime been investigated, arrested, detained, or convicted for any offense of the law, including those crimes for which forfeiture or collateral is the proscribed punishment?" Your response was "No". When you were re-interviewed in Washington, DC on January 19, 2005 regarding these

two incidents, your recollection was extremely good. You gave detailed information

regarding both incidents. You also revealed these incidents during an FBI background investigation in 1989. You also failed to disclose these incidents to the State Department investigator on January 12, 2004.

I find no merit in any of your arguments regarding the Personal Conduct issues. I also

find no mitigating circumstances on these particular issues. 
Conclusion and Decision:
As discussed in the proposed revocation, Executive Order 12968 requires an evaluation of both the negative and positive aspects of issues present in a candidate for a security

clearance in order to make an affirmative adjudicative decision that access to classified information is clearly consistent with the interest of national security. It is important to note, as required by the Executive Order, any doubt in reaching the adjudicative decision will be resolved in favor of the interest of national security.

In this case I have considered the fact that your wife has terminated her position with the Mexican Government, acquired a Permanent Resident Card and applied for United States Citizenship. This is a very positive step demonstrating a sincere effort to mitigate the Foreign Influence issue. Regarding the Security infraction that occurred at the U.S. Embassy in 2001, 1 believe that was an isolated and unintentional, yet careless, incident.

Regarding the Personal Conduct issues, I have considered the face that when you were interviewed on 01/19/05 you were not hesitant in admitting that you failed to report your arrests in the 1960's and stating that you should have reported these incidents to the Special Agent during your Security Interview of 07/15/03 and to the State Department investigator in 01/04. You likewise admit you should have reported the CID investigation in 1975.1 have also considered that you may not have received notification that your clearance was revoked from 12/19/75 to 07/17/81 as you have stated. However, I do not believe that you did not know that your clearance was revoked from December 17, 1975 until July 17, 1981. The evidence does tot support that claim. You also initially failed to respond in detail to relevant questions asked by the Special Agent during your Security Interview of 07/15/03. Additionally, your statement during the Security Interview of 07/15/03 regarding your 1975 investigation by the CID that you were exonerated and that all allegations were proven false was not true, and in fact, you admitted to a fraudulent claim in a 12/10/75 memorandum. I find brat you were not truthful in answering questions on your SF 86, Questionnaire fbr National Security Positions, and questions posed to you by the ATF Special Agent and State Department investigator.

In your situation., I am also considering your past military record and service to the United States. There is no doubt that you have served this country with high honor. I have also considered your commendations and recommendations by your co-workers and superiors. Regardless of your record, you were not candid and truthful during portions of the security clearance process. As a result, I am issuing you an official warning that any repeat instance of failure to be completely candid and truthful will result in the revocation of your security clearance.

I am granting your top secret clearance and this matter concerning your security clearance is considered closed unless your periodic investigation reveals similar issues. I

am also forwarding; the results of fhis investigation to the ATF Performance Review Board for possible disciplinary action.

