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SOURCES OF COMMAND AUTHORITY  
 

 

Article II, § 2 of the United States Constitution provides the original source of 

command authority to the President as Commander-in-Chief 

 

CHAIN OF COMMAND  

 

 Chain of command runs from the President and the Secretary of Defense to the 

combatant commander  

 

-- Chairman of the Joint Chiefs functions within the chain of command by 

transmitting communications to the commander of the combatant commands 

from the President and the Secretary of Defense  

 

-- Service chiefs are responsible to the secretary of the military department for 

management of the services  

 

-- Subordinate command authority may be conferred by statute, delegated, or 

assumed  

 

THE CONCEPT OF COMMAND BY UNIFORMED M ILITARY PERSONNEL 

 

 Concept of command carries dual function  

 

-- Legal authority over people, including power to discipline  

 

-- Legal responsibility for the mission and resources  

 

 Command devolves upon an individual, not a staff  

 

-- Command is exercised by virtue of the office and the special assignment of 

officers holding military grades who are eligible by law to command.  A 

commander exercises control through subordinate commanders.  Staff, 

including vice and deputy commanders, have no command functions.  They 

assist the commander through planning, investigating, and recommending. 

 

-- Some command duties may be delegated.  Responsibilities of command may 

never be delegated. 
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COMMAND AUTHORITY OVER ACTIVE DUTY FORCES 

 

 The commanderôs authority over military members extends to conduct of the 

members whether on or off the installation.  The commander exercises authority by 

virtue of his or her status as a superior commissioned officer. 

 

 Enlisted members take an oath upon enlistment to obey the lawful orders of those 

appointed over the member 

 

 Articles 89, 90, and 92 of the UCMJ include prohibitions of disrespect towards, or 

the failure to obey, superior officers 

 

COMMAND AUTHORITY OVER RESERVISTS  

 

 Commanders always have administrative authority to hold reservists accountable 

for misconduct occurring on or off duty, irrespective of their military status when 

the misconduct occurred 

 

 Commanders have UCMJ authority over reservists only when in military status 

 

COMMAND AUTHORITY OVER CIVILIANS  

 

 The commander has authority over, and acts as the employer of, civilian employees   

 

-- The commander can give promotions and bonuses, as well as impose sanctions  

 

-- The AFI 36 series defines this relationship 

 

 The commander has less authority over nonemployee civilians on base 

 

-- As ñmayorò of the base, the installation commander has authority to maintain 

order and discipline, and to protect federal resources 

 

-- As a practical matter, this authority may be limited to detaining individuals for 

civilian law enforcement officials and barring them from the installation  

 

-- The installation commander may bar an individual from the base for 

misconduct but must follow certain procedural requirements 

 

-- The commander has almost no authority over civilians off base 

 

REFERENCE: 

U.S. CONST. art. II, § 2 

UCMJ arts 89, 90, 92 

AFI 51-604, Appointment to and Assumption of Command (4 April  2006) 
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COMMAND SUCCESSION 
 

 

An officer succeeds to command in one of two ways, either by assuming command or 

by appointment to command.  Both assumption and appointment are based on seniority 

and may be either temporary or permanent.   

 Assumption of command is a unilateral act taken under authority of law and 

regulation by the officer who assumes command 

-- Command passes to the senior military officer assigned to the organization who 

is present for duty and eligible to command 

-- Authority to assume command is inherent in that officerôs status as the senior 

officer in both grade (captain, lieutenant colonel, colonel) and rank (seniority 

within a grade)  

-- An officer can assume command only of an organization to which that officer is 

assigned by competent authority, except that the officer serving as the 

Commander, Air Force Forces (COMAFFOR) for a given contingency 

operation exercises command authority over those Air Force members deployed 

in support of that contingency.  Assignment to a subordinate organization is an 

assignment to all superior organizations having the subordinate organization as 

a component. 

 Appointment to command occurs by an act of the President, the Secretary of the 

Air Force, or by his or her delegee 

-- An officer assigned to an organization, present for duty, and eligible to 

command may be appointed to command if they are at least equal in grade to all 

other eligible officers, without regard to rank within grade 

 A temporary assumption or appointment is used when the commander being 

replaced is only temporarily absent or disabled 

-- Absence or disability for only short periods does not incapacitate the 

commander and normally does not warrant an assumption of command by 

another officer 

-- No need to publish assumption of or appointment to command orders when 

officer who originally held the command position resumes command after a 

temporary absence, so long as they are still equal or senior in grade to any other 

officer then present for duty, assigned to the organization, and eligible to 

command 
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-- If during the permanent commanderôs temporary absence, another officer senior 

in grade to him/her, who is eligible to command, is assigned or attached to the 

organization, then the returning commander may not resume command unless 

appointed to command. 

SPECIAL RULES AND L IMITATIONS TO COMMAND  

 There is no title or position of ñacting commander.ò  The term is not authorized. 

 Officers assigned to HQ USAF cannot assume command of personnel, unless 

competent authority specifically directs 

 No officer may command another officer of higher grade who is present for duty 

and otherwise eligible to command 

 Enlisted members cannot exercise command 

 No commander may appoint his own successor 

 Chaplains cannot exercise command, although they do have the authority to give 

lawful orders and exercise functions of operational supervision, control, and 

direction 

 Students cannot command an Air Force school or similar organization 

 Judge Advocates may only exercise command if expressly authorized by The Judge 

Advocate General, as the senior ranking member among a group of prisoners of 

war, or under emergency field conditions 

 Flying organizations may only be commanded by Line of the Air Force 

crewmembers occupying active flying positions -- except that officers from other 

military departments who have USAF-equivalent crewmember ratings or 

certifications can command consolidated flying training organizations in 

accordance with appropriate interservice agreements. 

 Certain types of organizations, such as air base wings or groups, which have 

multiple missions that include responsibility for controlling or directing flying 

activities, are considered non-flying units and may be commanded by non-rated 

officers 

 Only Reserve Component officers on extended active duty orders can command 

organizations of the Regular Air Force.  ñExtended active dutyò is defined as a 

period of 90 days or more during which the officer is on active duty (other than for 

training) orders.  The COMAFFOR or delegee may authorize Reserve Component 

officers not on extended active duty to command Regular Air Force units operating 

under the COMAFFORôs authority, though COMAFFOR may delegate this 
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authority no lower than the commanders of aerospace expeditionary wings for 

expeditionary units operating under the COMAFFORôs authority. 

 Regular officers and Reserve officers on extended active duty cannot command 

organizations of the Air Force Reserve unless approved by HQ USAF/RE  

 Only officers designated as a medical, dental, veterinary, medical service, or 

biomedical sciences officer, or as a nurse may command organizations and 

installations whose primary mission involves health care or the health profession 

 Officers quartered on installation, but assigned to another organization not charged 

with operating that installation, cannot assume command of installation by virtue of 

seniority 

 Civilians may lead a unit, hold supervisory positions, and provide supervision to 

military and civilian personnel in a unit.  They cannot assume military command or 

exercise command over military members within the unit.  Except as required by 

law (e.g., the Uniform Code of Military Justice), a civilian leader of a unit is 

authorized to perform all functions normally requiring action by the respective unit 

commander.  When a civilian is designated to lead a unit, that individual will be the 

director of that unit.  Units lead by directors will not have commanders and 

members of the unit or subordinate units may not assume command of the unit.  

However, alternative arrangements for functions for which the law requires a 

commander will be established by competent command authority, either by 

attaching military members for these limited purposes to a unit led by a 

commander, or by accomplishing these functions at a command level above the 

unit.  Because members of the unit may not assume command, individuals should 

be designated in advance to perform the duties of civilian leaders should they 

become unable to perform those duties. 

METHOD FOR ASSUMPTION OR APPOINTMENT TO COMMAND  

 Use written orders to announce and record command succession, unless precluded 

by exigencies 

 Use standard memorandum format or use AF Form 35, Request and Authorization 

for Assumption of/Appointment to Command, to document such orders.  AFI 51-

604, Attachment 2, sets out detailed instructions for preparing the AF Form 35.  

Consult AFI 33-328 for uniformity of orders formats and general order publishing 

guidance. 

REFERENCES: 

AFI 33-328, Administrative Orders (16 January 2007) 

AFI 51-604, Appointment to and Assumption of Command (4 April 2006) 
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FUNCTIONS OF THE STAFF JUDGE ADVOCATE  
 

 

M ISSION 

 

The mission of the Judge Advocate Generalôs Corps is to deliver professional, candid, 

independent counsel and full-spectrum legal capabilities to command and the 

warfighter  

 

DEFINITIONS  

 

 Judge Advocate: An Air Force officer designated as such by The Judge Advocate 

General 

 

-- Graduate of a law school accredited by the American Bar Association 

 

-- Licensed in active status in at least one state, the District of Columbia, 

American Samoa, the Northern Mariana Islands, Guam, Puerto Rico, or the 

U.S. Virgin Islands. 

 

 Staff Judge Advocate (SJA): Senior judge advocate on extended active duty 

normally on the installation commanderôs staff unless otherwise specified by The 

Judge Advocate General   

 

-- Serves as the legal advisor for the wing commander in his or her capacity as the 

representative of the Air Force 

 

-- Supervises the members of the base legal office   

 

 Assistant Staff Judge Advocates (ASJA): Other judge advocates assigned to the 

staff judge advocateôs office.  ASJAs support the SJA in his or her role as the wing 

commanderôs legal advisor.  In this capacity, they may perform duties such as 

 

-- Chief of legal assistance 

 

-- Chief of military justice 

 

-- Chief of civil law 

 

 Area Defense Counsel (ADC): Judge advocate performing defense counsel duties 

at an installation  

 

-- Reports through the defense community chain of supervision to TJAG 

 

-- Not assigned to the SJA  
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FUNCTIONAL ORGANIZATION OF THE BASE LEGAL OFFICE  

 

The legal office provides a wide range of legal services to the wing commander and the 

base at-large.  The following is a general overview of the divisions within a typical 

legal office and the services they provide:   

 

 Military Justice Division:  Advises commanders on discipline and military justice 

matters.  Includes advising commanders on, and preparing documents for, courts-

martial and nonjudicial punishment under Article 15, UCMJ.   

 

 Adverse Actions Division:  Advises commanders on, and prepares documents for, 

administrative discharges.  Provides legal guidance related to quality force 

management tools such as control rosters, unfavorable information files, 

administrative demotions, letters of reprimand, letters of admonishment, letters of 

counseling, and records of individual counseling.    

 

 Claims Division:   Manages the initial processing of tort claims against the Air 

Force and claims by the Air Force against individuals and entities.  Also assists the 

Air Force Claims Service Center in processing household goods claims submitted 

by military members. 

 

 International and Operations Law Division: Advises commanders on international 

and operational law issues such as foreign criminal jurisdiction, international 

agreements, rules of engagement and targeting as well providing law of armed 

conflict training and guidance 

 

 Civil Law Division: A range of legal topics fall under the category of civil law, 

which may be grouped in a single division or they may be organized separately.  

Areas within the civil law division may include: contract law; labor law; 

environmental law; and general civil law, which includes issues such as private 

organizations, use of Air Force assets, various personnel issues and noncriminal 

investigations such as reports of survey and line of duty determinations.   

 

 Legal Assistance and Preventative Law Division:  Responsible for educating the 

base population on legal issues that affect military members and their dependents 

as well as providing legal assistance.  Legal assistance attorneys cannot draft court 

documents or represent members or their families in court but they can provide 

advice on a range of legal issues including, but not limited to, adoption, consumer 

law, divorce and child custody, income taxes, the Servicemembers Civil Relief Act, 

and wills.  This division also provides free notary services. 

 

REFERENCE:  

AFI 51-102, The Judge Advocate Generalôs Department (19 July 1994) 
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PERSONAL L IABILITY OF COMMANDERS A ND SUPERVISORS 
 

 

Federal employees are generally entitled to Department of Justice representation if 

lawsuits are brought against them for acts they commit in the scope of their 

employment, if those acts do not violate federal statutes.  Historically, suits against 

present or former federal officials in their personal capacity for money damages based 

upon official conduct were rare.  Similarly, common law tort suits brought in state 

courts were dismissed because of the doctrine of official immunity. 

 

L IABILITY FOR CONSTITUTIONAL TORTS 

 

 In 1971, the Supreme Court of the United States held for the first time in Bivens v. 

Six Unknown Named Agents that an alleged violation of the United States 

Constitution could serve as the basis for a suit for money damages against federal 

officials 

 

 However, the Court said that a federal official would have absolute immunity if the 

official was acting in the scope of employment and if there were ñspecial factors 

counseling hesitationò on the part of the court to allow a civil action for damages to 

proceed 

 

-- In 1983, the Court found, in Bush v. Lucas, that the administrative remedies 

given an aggrieved employee by the Civil Service Reform Act were ñspecial 

factorsò that protected federal supervisors from liability 

 

-- However, in Otto v. Heckler, a supervisor engaging in sexual harassment was 

found to be outside the scope of his employment and was not immune 

 

-- Also in 1983, in Chappell v. Wallace, the Court held that the relationship 

between military personnel, including civilian supervisors, was a ñspecial 

factorò as long as the act had been ñincident to serviceò at the time of the 

alleged wrong, based upon the circumstances at that time 

 

-- In 1987, in United States v. Stanley, the Court ruled that there need not be a 

superior/subordinate relationship for this immunity to apply, e.g., a civilian 

employee allegedly injuring an enlisted member 

 

 If there is no ñspecial factorò in a case, the federal official is only entitled to 

qualified immunity.  He is immune so long as his acts did not violate clearly 

established constitutional guarantees, e.g., those of which a ñreasonable personò 

would have been aware. 
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L IABILITY FOR COMMON LAW TORTS 

 

 The Federal Employees Liability Reform and Tort Compensation Act of 1988 (the 

ñWestfall Actò) now gives federal employees absolute immunity from liability for 

state common law torts including negligence, libel, slander, assault, battery, 

trespass, as long as they were in the scope of employment at the time of the alleged 

tort 

 

 The Act does not apply to constitutional torts (discussed above) or to acts violating 

a federal statute, e.g., environmental torts 

 

 The Department of Justice must certify that the employee was acting ñin scopeò at 

the time of the incident, and that certification can be reviewed by the court hearing 

the lawsuit 

 

ENVIRONMENTAL TORTS 

 

 The major environmental statutes (Clean Air Act, Clean Water Act, Resource 

Conservation and Recovery Act) either contain immunity provisions for federal 

employees acting in scope or have been held by courts to grant immunity.  Meyer  

v. United States Coast Guard. 

 

 However, federal officials have been held criminally liable for violations of various 

environmental statutes that contain criminal penalties.  United States v. Carr. 

 

 Also, if a defendant is being tried for violating federal (not state) criminal law, the 

Department of Justice will generally decline both criminal and civil representation 

 

REPRESENTATION OF FEDERAL EMPLOYEES  

 

 Should you or one of your personnel be served with any summons or complaint, 

immediately contact your servicing staff judge advocate 

 

-- Department of Justice representation is available in almost all cases if the 

employee was acting within the scope of employment and if the action was not 

a violation of a federal criminal statute 

 

-- Time standards for requesting representation and answering the complaint are 

extremely critical, so do not waste any time 

 

 Private insurance at your own expense is available to protect you against civil (not 

criminal) liability 
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ARTICLE 138 COMPLAINTS  
 

 

Article 138 of the Uniform Code of Military Justice (UCMJ) gives every member of 

the Armed Forces the right to complain that he or she was ñwrongedò by his or her 

commanding officer.  The right even extends to those subject to the UCMJ on inactive 

duty for training. 

 

SCOPE OF ARTICLE 138 COMPLAINTS  

 

 Matters appropriate to address under Article 138 include discretionary acts or 

omissions by a commander that adversely affects the member personally and are 

 

-- In violation of law or regulation 

 

-- Beyond the legitimate authority of that commander 

 

-- Arbitrary, capricious, or an abuse of discretion; or 

 

-- Clearly unfair, e.g., selective application of administrative standards/actions 

 

 Matters outside the scope of the Article 138 complaint process 

 

-- Acts or omissions affecting the member which were not initiated or ratified by 

the commander 

 

-- Disciplinary action under the UCMJ, including nonjudicial punishment under 

Article 15.  However, deferral of post-trial confinement is within scope of 

Article 138. 

 

-- Actions initiated against the member where the governing directive requires 

final action by SecAF 

 

-- Complaints against the general court-martial convening authority (GCMCA) 

related to the resolution of an Article 138 complaint, except for alleging the 

GCMCA failed to forward a copy of the file to the SecAF 

 

-- Complaints seeking disciplinary action against another 

 

-- Complaints based on a commanderôs actions implementing the 

recommendations of a board authorized by Air Force regulations and governed 

by AFI 51-602, Boards of Officers 
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ARTICLE 138 PROCEDURES 

 

 Procedures for filing complaint 

 

-- Within 180 days of the alleged wrong, the member submits his or her complaint 

in writing, along with supporting evidence, to the commander alleged to have 

committed the wrong 

 

-- The commander receiving the complaint must promptly notify the complainant 

in writing whether the demand for redress is granted or denied 

 

--- The reply must state the basis for denying the requested relief 

 

--- The commander may consider additional evidence and must attach a copy 

of the additional evidence to the file 

 

-- If the commander refuses to grant the requested relief, the member may submit 

the complaint, along with the commanderôs response, to the officer exercising 

general court-martial convening authority over the commander 

 

--- Must be submitted within 90 days from the notice of denial 

 

--- May be submitted directly to the GCMCA or forwarded through any 

superior commissioned officer 

 

--- An intermediate commander or any other superior commissioned officer 

receiving such a complaint will immediately forward the file to the 

GCMCA.  The officer may attach additional pertinent documentary 

evidence and comment on availability of witnesses or evidence, but may not 

comment on the merits of the complaint. 

 

 GCMCAôs responsibilities 

 

-- Conduct or direct further investigation of the matter, as appropriate 

 

-- Notify the complainant, in writing, of the action taken on the complaint and the 

reasons for such action 

 

-- Refer the complainant to appropriate channels that exist specifically to address 

the alleged wrongs, i.e., performance reports, suspension from flying status, 

assessment of pecuniary liability.  This referral constitutes final action. 

 

-- Retain two complete copies of the file, and return the originals to the 

complainant 
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-- After taking final action, forward a copy of the complete file to HQ USAF/JAA 

for review and disposition by the SecAF 

 

 The GCMCA is prohibited from delegating his or her responsibilities to act on 

complaints submitted pursuant to Article 138 

 

REFERENCES: 

UCMJ art. 138 

AFI 51-904, Complaint of Wrongs Under Article 138, UCMJ (30 June 1994) 
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SPECIAL COURT-MARTI AL CONVENING AUTHORITY  DUTIES 
 

 

The special court-martial convening authority (SPCMCA) is a statutory position under 

the Uniform Code of Military Justice which is typically held by the wing commander.  

SPCMCA duties can be divided into two categories: military justice and administrative 

action  

 

M ILITARY JUSTICE DUTIES 

 

 Appoints military magistrates to authorize apprehensions, searches, and seizures 

 

 Appoints pretrial confinement reviewing officers (PCRO)  

 

-- PCRO holds a hearing and makes a neutral determination of whether an 

accused should be continued in pretrial confinement awaiting trial 

 

-- There is no limit to the number of PCROs the SPCMCA can appoint 

 

-- PCROs should be mature officers with good judgment 

 

 Details court members 

 

 Refers charges and specifications to special or summary courts-martial  

 

 Approves pretrial agreements (PTAs) for an accused to be tried by a special or 

summary courts-martial 

 

 Takes action on findings and sentences of special and summary courts-martial 

 

 Appoints Article 32, UCMJ, investigating officer (IO) 

 

-- Occurs after charges have been preferred and when the SPCMCA believes a 

general court-martial may be the appropriate forum for the charge and 

specification   

 

-- The IO completes an Article 32 hearing, which is roughly similar to a grand 

jury proceeding in the civilian community, and writes a report for the 

SPCMCA, which recommends action the SPCMCA should take on the charge 

and specification 

 

-- If the SPCMCA believes a GCM is appropriate, he/she then forwards the 

Article 32 report, charge(s) and specification(s), and recommendations on 

disposition to the general court-martial convening authority (GCMCA) 
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ADMINISTRATIVE ACTION DUTIES 

 

 Disapproves or recommends approval of requests for discharge in lieu of court-

martial 

 

-- SPCMCA may disapprove a request for discharge in a special court-martial 

 

-- SPCMCA may not approve a request for discharge, even in a special court-

martial 

 

-- If the SPCMCA wants the request for discharge in a special court-martial 

approved, he/she must be forward it to the GCMCA, with a recommendation 

for approval and appropriate characterization of discharge 

 

-- If the SPCMCA has ordered an Article 32 hearing, but the Article 32 report has 

not been forwarded to the GCMCA, the SPCMCA may disapprove the request 

 

-- If Article 32 report has been forwarded to GCMCA, the SPCMCA forwards the 

request for discharge to the GCMCA, with a recommendation for action on 

request 

 

 Convenes discharge boards, depending upon the status of the respondent and act on 

the findings and recommendations of the board 

 

 Acts as separation authority depending upon the status of the respondent, the basis 

for the discharge, and/or the findings and recommendations of the board   

 

REFERENCES: 

MANUAL FOR COURTS-MARTIAL , UNITED STATES (2008) 

AFI 36-3208, Administrative Separation of Airmen (9 July 2004) 

AFI 51-201, Administration of Military Justice, Chapter 3 (21 December 2007) 
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UNLAWFUL COMMAND INFLUENCE  
 

 

As the military courts have often emphasized, unlawful command influence (UCI) is 

the mortal enemy of military justice.  The courts have been equally quick, however, to 

distinguish proper command influence from UCI.  The key is to understand what 

constitutes proper involvement by the commander, and what crosses the line into UCI. 

 Superior commanders are not prohibited from establishing and communicating 

policies necessary to maintain good order and discipline.  They are also free to pass 

on their experience and advice regarding disciplinary matters.  Having done so, 

however, the superior commander must then step back and allow the subordinates 

to exercise their discretion in the matter.  Examples of proper or lawful command 

involvement 

-- Withholding a subordinateôs authority to act in an individual case or types of 

cases 

-- Requesting a subordinate to reconsider his/her action in light of new evidence 

-- Consulting with subordinates on judicial decisions at the subordinateôs request.  

The subordinate alone must decide what action to take. 

-- ñTough talkò policy letters, talks and briefings on issues of concern are 

permissible so long as they are not indicative of an inelastic attitude or an 

attempt to influence the finding and sentence in a particular case 

-- Focusing on problem areas is permissible.  For example, characterizing illegal 

drug use as a threat to combat readiness and referring to ñferreting outò illegal 

drug dealers as a legitimate command concern. 

 Superior commanders must not make comments that would imply they ñexpectò a 

particular result in a given case or type of cases.  Examples of unlawful command 

influence include 

-- A commander states at an officersô call that all drug users must be removed 

from the Air Force.  Potential court members for an upcoming court involving 

drugs are present.  The inference may be that the commander expects the court 

to impose a punitive discharge. 

-- A commander makes comments on his displeasure at the ñlightò sentences 

adjudged by previous courts.  The concern is future panel members may 

adjudge a ñharsherò sentence than they might otherwise in order to please the 

commander. 
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-- A commander expresses his ñconcernò about court-martial cases in which 

subordinate commanders preferred charges, recommended a court, then testified 

during sentencing on behalf of the accused.  The suggestion was they refrain 

from testifying for the accused in upcoming courts.  Any attempt to discourage 

a witness from testifying is improper. 

-- A commander, speaking informally to a group of officers, jokingly says he does 

not care how long a particular court takes, as long as the members ñhang the 

SOB.ò  The impression is that he believes the accused to be guilty and expects 

the members to agree. 

-- A convening authority may not exclude classes of individuals from serving as 

court members if done to obtain a more severe sentence 

-- Interfering with a partyôs access to witnesses 

-- Intent to actually interfere with a case is not required.  Command actions that 

unintentionally discouraging witnesses to testify or causing witnesses to alter 

their testimony may constitute UCI. 

 Commanders at each level are given authority by virtue of their commands to 

impose discipline upon subordinates within their command.  For example, a 

squadron commander may discipline anyone assigned to his or her squadron.  Since 

that squadron would normally fall under a group and then a wing, those squadron 

members would likewise be subject to discipline from their group and/or wing 

commanders.  Each commander in the chain must remain free to exercise his or her 

own discretion to impose discipline without inappropriate interference from a 

superior commander. 

-- The key consideration is whether a commander is taking disciplinary action 

based upon that commanderôs own personal belief that the disciplinary action is 

appropriate or whether the commander is merely acquiescing to direction from 

a superior to impose the particular discipline 

-- A superior commander must not direct a subordinate commander to impose a 

particular punishment or take a particular action.  To do so would constitute 

UCI because the decision was not that of the commander taking action or 

imposing punishment, but rather that of the superior commander. 

-- The superior commander can remove or withhold the authority from the 

subordinate commander to act in a particular case or type of cases and impose 

punishment himself 

REFERENCES: 

MANUAL FOR COURTS-MARTIAL , UNITED STATES (2008) 

AFI 51-201, Administration of Military Justice (21 December 2007) 
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SERVING AS A COURT MEMBER  
 

 

At some time in your military career you may be detailed to sit as a member of a court-

martial.  Court members serve essentially the same function in a military court-martial 

as jurors serve in civilian trials.  The following are some important facts: 

 

 When convening a court-martial, the convening authority personally selects 

members who are, in his or her opinion, best qualified for this duty.  Article 

25(d)(2) of the Uniform Code of Military Justice (UCMJ) outlines what factors 

should be considered when determining who is ñbest qualified.ò  These include 

age, education, training, experience, length of service, and judicial temperament. 

 

 Prior to sitting as a member in a court-martial, court members are usually asked to 

complete a written questionnaire, providing personal and professional information.  

This questionnaire provides counsel for both sides information about a memberôs 

background that assists them in determining whether there is reason to excuse that 

particular member from sitting on the court. 

 

 Once detailed to sit on a court-martial, a member must avoid allowing others to 

speak about upcoming cases in that memberôs presence.  Court members are 

required to be impartial.  Having prior knowledge of the facts of a case may impact 

a memberôs ability to remain impartial. 

 

 If a detailed court member needs to be excused, keep the following in mind 

 

-- Although the convening authority may excuse members prior to assembly for 

any reason, requests to be excused from court member duty should be based on 

good cause.  Requests should be written and forwarded to the convening 

authority through his or her staff judge advocate (SJA).  Members detailed to a 

court-martial should not depart the local area on leave or TDY without 

coordination with the SJA unless they have been properly relieved from duty. 

 

-- After the court-martial is assembled, the convening authority can no longer 

excuse members unless the member has good cause.  After assembly, court 

members are normally only excused as a result of being challenged by trial or 

defense counsel, or after being released by the military judge for good cause. 

 

-- Trial and defense counsel, as well as the military judge, are entitled to ask court 

members questions at trial to ensure that the accused is brought to trial before 

an impartial court panel.  This questioning is referred to as ñvoir dire,ò and 

occurs prior to the court members hearing any evidence in the case. 
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-- Both the trial and defense counsel can challenge any member for cause.  There 

is no limit to the number of court members who can be removed for cause.  

Each side is also permitted one challenge without cause.  This is called a 

peremptory challenge.  Its only limitation is that it may not be used to 

improperly remove a member on the basis of that memberôs race, gender, or 

other constitutionally protected status. 

 

 If the accused pleads ñnot guilty,ò the court members receive evidence, arguments 

from counsel, and instructions on the law from the military judge in order to 

determine whether the accused is guilty or not guilty.  The members must be 

convinced beyond a reasonable doubt that the evidence presented during the trial 

shows the accused committed the offense to find the accused ñguilty.ò  The 

decision of the court is called the ñfinding.ò 

 

 The senior ranking court member is called the ñpresident.ò  It is the presidentôs job 

to announce the findings of the court-martial panel to the accused and counsel and 

to check the vote count and announce the results to the other members.  The junior 

ranking court member collects and counts the votes during deliberations.   

 

 If the accused is found ñguilty,ò the court members will hear evidence in 

aggravation, extenuation and/or mitigation, listen to arguments from counsel 

recommending a sentence, and receive instructions from the military judge on 

sentencing procedures.  They then deliberate and decide on an appropriate 

sentence.  The president announces the sentence in open court in the presence of 

accused and counsel. 

 

 If the accused pleads ñguilty,ò but elects to be sentenced by members, the same 

sentencing procedures apply as when the accused is found ñguiltyò by members 

 

 During the trial, the military judge may choose to hold sessions on the record 

outside the presence of the court members.  These are called Article 39(a) sessions 

because they are authorized under Article 39(a), UCMJ.  During these sessions, the 

military judge and counsel often discuss matters that would be inappropriate for the 

court members to hear, such as the admissibility of evidence.  Other times, 

administrative matters may be discussed that do not require the presence of the 

court members.  During these out-of-court sessions, court members may not discuss 

the case among themselves or with anyone else. 

 

 Court members are given an opportunity to question witnesses after the counsel 

have completed their examinations.  A court member proposes a question by 

writing it down on the question forms provided.  Both counsel will review the 

question and can object to the question posed by a court member.  The military 

judge will rule on the objection.  In asking questions, court members must 

remember not to become advocates for either side, but must remain impartial. 
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 Court members are allowed to take notes during the trial.  A court member may 

refer to his or her notes during deliberation, but the notes are not evidence, cannot 

be used by any court member as evidence, and may not be shown or read to other 

members.  Ultimately, if the members cannot agree on whether particular evidence 

was presented, or what the exact nature of the evidence was, the members may ask 

the military judge to reopen the court and present the evidence again. 

 

 Each member has an equal voice and vote in discussing and deciding a case.  The 

influence of superiority in rank must not be employed in any manner in an attempt 

to control the independence of the members in the exercise of their own personal 

judgment.  Service as a court member, while important, is not a rating factor to be 

considered on any memberôs performance report. 

 

 No one may enter the deliberation room while the members are deliberating.  All 

members must be present during any deliberation.  If the members have a question 

or otherwise need to communicate with the military judge, or if they want a break, 

one of the members should contact the bailiff who will notify the military judge.  

The military judge notifies the counsel and accused and reopens the court.  The 

members are brought into the courtroom and are allowed to ask their question, or 

the military judge will formally recess the court so that the members may take a 

break.  Members may not discuss the case with anyone during the recess, even 

among themselves.  After a recess, the court is again formally opened to return 

members to their deliberations.  These procedures ensure that no one improperly 

communicates with members during their deliberations and that no deliberations 

occur without all members being present. 

 

 Each member has a right to be free from harassment or ridicule based upon that 

memberôs participation as a court member.  Court member deliberations are 

conducted in private, and each member takes an oath not to disclose any memberôs 

opinion or vote.  Furthermore, no member may be compelled to answer questions 

about the deliberations unless lawfully ordered to do so by a military judge. 

 

 

REFERENCES: 
UCMJ art. 25 

Rules for Courts-Martial 501-505, 804-807, 813, 901, 911-1007 (2008) 

U.S. DEPôT OF ARMY PAM . 27-9, LEGAL SERVICES: MILITARY JUDGESô BENCHBOOK    

(15 September 2002) 
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TESTIFYING AS A  WITNESS 
 

 

As a commander, first sergeant, or supervisor, you or one of your subordinates may be 

called upon to testify at a court-martial or other administrative hearing 

 

 Either the trial counsel or defense counsel may call witnesses during the findings 

portion (determining whether the accused is guilty or not guilty) of the trial to 

either help prove an element of the offense or provide a defense to the charge 

 

 Either counsel may also call witnesses during the sentencing portion of the trial.  A 

sentencing witness may be called to testify about a variety of things, such as the 

character of the accused, the impact of the offenses on the unit, or relating an 

opinion about the accusedôs rehabilitative potential.   

 

-- You will not be allowed to testify about your opinion as to an appropriate 

sentence, including whether or not the accused should be punitively discharged 

from military service 

 

-- When testifying about the accusedôs potential for rehabilitation, the witness 

must be able to show that he/she possesses sufficient information and 

knowledge about the accused, separate and apart from the offenses committed 

by the accused.  In short, the witness must have knowledge of the accused as a 

ñwhole person.ò 

 

 The attorney calling you as a witness should, before trial, discuss the questions he 

or she will ask and questions the opposing counsel will likely ask on cross-

examination.  If you are going to be a witness, you should reserve the time 

necessary to permit the trial or defense counsel to ensure you are properly prepared 

to take the stand.  Furthermore, the opposing counsel should also have the 

opportunity to interview you prior to testifying. 

 

 You have an absolute duty to testify honestly when called, and you should 

immediately report any attempts to influence your testimony to the staff judge 

advocate  

 

REFERENCE: 

Rule for Courts-Martial 1001 (2008) 

 

ATTACHMENT : 

Tips to Witnesses in Preparation for a Hearing or Trial 
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TIPS TO WITNESSES IN PREPARATION FOR A HEARING OR TRIAL  

 

 Always tell the truth 

 

 Review the facts prior to trial 

 

 Do not worry about being nervous.  It is a normal reaction. 

 

 Never argue with the military judge or counsel for either side.  Use military 

courtesy when addressing the military judge or officers of superior rank. 

 

 Be yourself on the stand and answer questions in a natural, conversational tone.  

Try not to be overly emotional or to appear insolent. 

 

 Do not try to answer a question you do not understand.  Simply state, ñIôm sorry, I 

do not understand your question.ò 

 

 Do not be afraid to say you do not know the answer to the question.  If it is the 

truth, ñI donôt knowò is a perfectly acceptable answer. 

 

 Be prepared for cross-examination.  Do not forget that the court members or the 

military judge can also ask you questions.  Remain on the stand until the military 

judge states that you are excused. 

 

 Do not be baited into emotional or angry reactions if the cross-examiner is verbally 

aggressive or is questioning your truthfulness.  Remember that the counsel who 

called you as a witness can always set the record straight during subsequent 

examination. 

 

 Do not give conclusions or express an opinion unless you are requested to do so 

and no objection is made to your expression of opinion  

 

 If an objection is made to any question asked of you, wait until the military judge 

rules on the objection before answering the question 

 

 If you are asked for a ñyesò or ñnoò answer to a question that cannot be answered 

with a ñyesò or ñno,ò state that the question cannot be answered with a ñyesò or 

ñnoò and explain your answer when you are asked to do so 

 

 If you are asked if you have discussed the case with the representative of either 

party, reply truthfully.  Remember that there is a distinction between discussing a 

case and being told what to say. 

 

 Do not try to guess why a counsel may ask a question that seems unusual during 

cross-examination.  If there is no objection to the question, just answer it the best 

you can.
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ADMINISTRA TIVE COUNSELINGS, ADMONITIONS ,                                

AND REPRIMANDS  
 

 

Counselings, admonitions, and reprimands are quality force management tools 

available to supervisors, superiors, and commanders.  These management tools are 

designed to improve, correct and instruct those who depart from standards of 

performance, conduct, bearing, and integrity and whose actions degrade the individual 

and unitôs mission.  These tools are corrective in nature, not punitive.  When properly 

used, they help maintain established Air Force standards and enhance mission 

accomplishment.   

 

WHAT ACTION IS APPROPRIATE   

 

 When a member departs from standards there are many factors to consider in 

determining what action, if any, is appropriate 

 

 The Basics: AFI 36-2907, Unfavorable Information File (UIF) Program, Chapter 

3, contains guidance on administrative counselings, admonitions and reprimands.  

The counseling is the lowest level of administrative action.  An admonition is more 

severe than a counseling.  A reprimand is more severe than a counseling or 

admonition and carries a stronger degree of official censure.   

 

 Primary Considerations: The decision to issue a letter of counseling, admonition, or 

reprimand should be based primarily on two factors   

 

-- First is the nature of the incident.  Counselings, admonitions and reprimands 

may be administered for any departure from Air Force standards.  Unlike 

nonjudicial punishment under Article 15 of the Uniform Code of Military 

Justice (UCMJ), they are not limited to offenses punishable by the UCMJ.  The 

seriousness of the departure should be considered before deciding what type of 

action is appropriate to take.   

 

-- Second is the previous disciplinary record of the member.  Counselings, 

admonitions, and reprimands should be used as part of a graduated pattern of 

discipline in response to repeated departures from standards.  In other words, 

each time a service member departs from standards, the response should usually 

be more severe.   
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ISSUING THE COUNSELING , ADMONITION , OR REPRIMAND  

 

 Counselings, admonitions, and reprimands may be either verbal or written.  Usually 

the counseling, admonition, or reprimand should be in writing, because the 

corrective action is more meaningful to the member and the infraction is 

documented.  A verbal counseling may be recorded on an AF Form 174, Record of 

Individual Counseling (RIC).  Letters of counseling (LOCs), letters of admonition 

(LOAs), and letters of reprimand (LORs) should be typed on letterhead and must 

comply with the requirements listed below.  The attachment following this section 

is a sample format for an LOC, LOA, or LOR.  Failure to follow the requirements 

for drafting and maintaining these documents could limit the use of the documents 

in a subsequent proceedings.  Failing to include the second indorsement noting the 

commanderôs consideration of a response, for example, will likely render an LOR 

inadmissible in a later court-martial. 

 

 Drafting the Letter ï LOCs, LOAs, and LORs must state 

 

-- What the member did or failed to do, citing specific incidents and their dates 

 

-- What improvement is expected 

 

-- That further deviation may result in more severe action 

 

-- That the member has three duty days to respond and provide rebuttal matters 

 

-- That all supporting documents become part of the record 

 

 Privacy Act Requirements: Written counselings, admonitions, and reprimands are 

subject to the rules of access, protection, and disclosure outlined in AFI 33-332, Air 

Force Privacy Act Program.  Therefore, all LOCs, LOAs, and LORs must contain 

a paragraph outlining the applicability of the Privacy Act to the document.  Copies 

held by supervisors, commanders, and those filed in a memberôs UIF or personnel 

information file (PIF) are subject to same Privacy Act rules. 

 

 Procedures:  A person intending to issue an LOC, LOA, or LOR should 

 

-- Investigate to determine the infraction occurred 

 

-- Draft the letter according to the requirements of AFI 36-2907 as set forth above 

 

-- Read the individual the letter and have the member immediately acknowledge 

receipt on the original letter by filling in the date received and sign 

acknowledgement 

 

--- If the member refuses to acknowledge receipt, the person who issued the 

letter should write on the original letter beneath the memberôs signature 
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block in the acknowledgement section, ñ<<Rank and Name of Member>> 

refused to acknowledge receiptò 

 

-- Give the member a copy of the letter 

 

-- After three duty days (30 days for non-EAD reservists) from the date the letter 

was issued, have the member indicate in an indorsement (example in 

attachment at end of this section) of the original letter whether or not the 

member is submitting a response to the letter.  Have the member fill in the date 

of the indorsement, strike through the inapplicable language in parentheses, 

initial at the beginning and end of the line striking through the inapplicable 

language, and sign the indorsement 

 

-- Attach any matters the member submits in response to the original letter 

 

-- If the member refuses to complete or sign the indorsement, the person who 

issued the letter should write on the original letter beneath the memberôs 

signature block, ñ<<Rank and Name of Member>> failed to provide matters in 

response to this letter within three duty days (or 30 days for reservists not 

serving on extended active duty) and refused to complete the 1st Ind,ò along 

with the issuerôs signature block, signature, and the date 

 

-- If the member submits a response, advise the member within three duty days 

(30 days for non-EAD reservists) of the submission of the response of the final 

decision concerning information submitted by the member in an indorsement 

(example in attachment at end of this section).  See AFI 36-2907, para 3.5.1.6, 

concerning this requirement.  If using an indorsement similar to that in the 

attachment, the issuer of the letter should fill in the date of the indorsement, 

strike through the inapplicable language in parentheses, place his/her initials at 

the beginning and end of the line, striking through the inapplicable language, 

and sign the indorsement. 

 

-- Inform the memberôs chain of the letter.  If appropriate or requested, send the 

letter, memberôs written acknowledgement, 1st Ind, 2nd Ind (if applicable) and 

any documents submitted by the member to the memberôs superiors or 

commander for information, action or approval for entry in the memberôs PIF, 

UIF, or both. 
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RECORD KEEPING 

 

 There are detailed rules concerning the maintenance and disposition of specific 

documents: 

 

Rules for LOC, LOA, and LOR Disposition 

Letters Issued to 

Enlisted 

Type of 

Letter  

Disposition 

 LOC May be placed in PIF or UIF 

 LOA May be placed in PIF or UIF 

 LOR May be placed in PIF or UIF 

Letters Issued to 

Officers 

Type of 

Letter  

Disposition 

 LOC May be placed in UIF and must 

be placed in PIF if not placed in 

UIF 

 LOA May be placed in UIF and must 

be placed in PIF if not placed in 

UIF 

 LOR Must be placed in UIF 

 

 Commanders who wish to establish a UIF on optional letters (LOCs, LOAs, and 

LORs for enlisted members and LOCs and LOAs for officers) must notify the 

member on an AF Form 1058 before establishing a UIF.  LORs issued to officers 

must be filed in a UIF via AF Form 1058, but the commander does not need to 

submit the AF Form 1058 to the officer because the officer is provided with an 

opportunity to refute the LOR when it is initially presented. 

 

RESERVE/GUARD MEMBERS 

 

 Commanders, supervisors, and other persons in authority can issue administrative 

counselings, admonitions, and reprimands to reservists who commit an offense 

even while in civilian status 

 

 Non-EAD reservists have 30 calendar days from the date of receipt of the certified 

letter to acknowledge the notification, intended actions, and provide pertinent 

information before the commander makes a final decision.  In calculating the time 

to respond, the date of receipt is not counted.  If the individual mails the 

acknowledgment, the date of the postmark on the envelope will serve as the date of 

acknowledgment.  An individual is presumed to be in receipt of official 

correspondence if it is delivered by certified mail to the individualôs address or best 

available address.   

 

 AFI 36-2907 does not apply to Air National Guard (ANG) members.  Many state 

codes of military justice authorize letters of admonition or reprimand.  There is no 

AFI or ANGI that addresses the issuing of counselings, admonitions, and 
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reprimands to ANG members; however, commanders and supervisors have 

inherent authority to do so.  Consult the servicing staff judge advocate before 

issuing an LOC, LOA, or LOR to an ANG member. 

 

REFERENCES: 

AFI 33-332, Privacy Act Program (29 January 2004) 

AFI 36-2608, Military Personnel Records System (30 August 2006) 

AFI 36-2907, Unfavorable Information File (UIF) Program (17 June 2005) 

AFI 51-201, Administration of Military Justice (21 December 2007) 
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SUGGESTED FORMAT FOR LETTERS OF 

COUNSELINGS, ADMONITIONS , AND REPRIMANDS  

 

          <<Date>> 

 

MEMORANDUM FOR <<Memberôs Grade, Name, SSN>> 

 

FROM: <<Issuerôs Office Symbol>> 

 

SUBJECT: Letter of <<Counseling>><<Admonition>><<Reprimand>> 

 

1.  Investigation has disclosed that <<describe what the member did or failed to do, 

citing specific incidents and dates>>. 

 

2.  You are hereby <<counseled>><<admonished>><<reprimanded>>.  <<Tailor the 

language in this paragraph to discuss the impact of what the member did or failed to do 

and what improvement is expected>>.  Your conduct is unacceptable and any future 

misconduct may result in more severe action. 

 

3.  The following information required by the Privacy Act is provided for your 

information.  AUTHORITY: 10 U.S.C. § 8013.  PURPOSE: To obtain any comments 

or documents you desire to submit (on a voluntary basis) for consideration concerning 

this action.  ROUTINE USES: Provides you an opportunity to submit comments or 

documents for consideration.  If provided, the comments and documents you submit 

become a part of the action.  DISCLOSURE: Your written acknowledgment of receipt 

and signature are mandatory.  Any other comments or documents you provide are 

voluntary. 

 

4.  You will acknowledge receipt of this letter immediately by signing the 

acknowledgement below.  Within three (3) duty days from the day you received this 

letter, you will sign the 1st Ind below.  Any comments or documents you wish to be 

considered concerning this letter must be submitted at that time. 

 

 

 

<<NAME, Rank>>, USAF 

<<Position of Person Issuing Letter>> 
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ACKNOWLEDGEMENT  

 

I acknowledge receipt and understanding of this letter on <<date of issuance>>.  I understand 

that I have three (3) duty days from the date I received this letter to provide a response and that 

I must include in my response any comments or documents I wish to be considered concerning 

this letter. 

 

 

 

 

<<MEMBERôS NAME, Rank>>, USAF 

 

 

 

1st Ind, <<Memberôs Rank, Name, SSN>>    Date: 

______________ 

 

MEMORANDUM FOR <<Issuerôs Office Symbol>> 

 

I have reviewed the allegations contained in this letter.  (I am submitting the attached 

documents in response) (I hereby waive my right to respond). 

 

 

 

 

<<MEMBERôS NAME, Rank>>, USAF 

 

 

[INCLUDE INDORSEMENT BELOW AS REQUIRED] 

 

2nd Ind, <<Issuerôs Office Symbol>>     Date: ____________ 

 

MEMORANDUM FOR <<Memberôs Rank, Name, SSN>> 

 

I have considered the response you submitted on <<date member submitted response>>.  (The 

letter of <<counseling>><<admonition>><<reprimand>> remains in effect) (I have decided to 

withdraw the letter of <<counseling>><<admonition>><<reprimand>>). 

 

 

 

 

<<NAME, Rank>>, USAF 

<<Position of Person Issuing Letter>> 
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UNFAVORABLE INFORMATION FILES  
 

 

The unfavorable information file (UIF) provides commanders with an official and 

single means of filing derogatory data concerning an Air Force memberôs personal 

conduct and duty performance.  With some exceptions, the commander has wide 

discretion as to what should be placed in a UIF and what should be removed.   

 

ENLISTED PERSONNEL 

 

 Optional Entries: The commander may place the following documents, among 

others, into a UIF for up to one year 

 

-- A record of nonjudicial punishment under Article 15 of the Uniform Code of 

Military Justice (UCMJ) when punishment is not suspended or does not exceed 

one month. 

 

--- Commanders may only remove the record early if the punishment is 

complete 

 

-- A record of conviction by a civilian court or an action equivalent to a finding of 

guilty for an offense where the maximum confinement penalty authorized for 

the offense is one year or less 

 

-- Written letters of reprimand, admonition, or counseling 

 

-- Confirmed incidents involving discrimination or sexual harassment of 

personnel 

 

 Mandatory Entries: The following information must be placed into a UIF 

 

-- Records of nonjudicial punishment under Article 15 of the UCMJ when 

punishment is suspended or when the punishment period is in excess of one 

month (maximum two year disposition)  

 

--- Commanders may only remove the record early if the punishment is 

complete 

 

-- Records of conviction by civilian courts or actions equivalent to a finding of 

guilty of an offense which resulted in or could have resulted in a penalty of 

confinement for more than one year or death (maximum two year disposition) 
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-- Records of court-martial convictions (maximum two year disposition).  Only 

the wing commander or convening authority (whichever is higher in rank) may 

remove a court-martial order early, and it cannot be removed if the court-

martial punishment, sentence, judgment or action is incomplete.   

 

-- Control roster actions (maximum one year disposition) 

 

OFFICERS 

 

 An officer UIF must be established when an officer receives nonjudicial 

punishment under Article 15 of the UCMJ (regardless of punishment imposed), a 

letter of reprimand (LOR), or a court-martial conviction   

 

-- A record of court-martial conviction must remain for a period of four years or 

PCS plus one year (whichever is later), only the wing commander or the 

convening authority (whichever is higher in rank) may remove it early, and it 

cannot be removed if the court-martial punishment, sentence, judgment or 

action is incomplete 

 

-- Records of nonjudicial punishment under Article 15 of the UCMJ and LORs 

remain on file for a maximum period of two years, and only the wing 

commander or issuing authority/imposing commander (whichever is higher in 

rank) may remove them early.  A record of nonjudicial punishment under 

Article 15 may only be removed early if the punishment is complete. 

 

 A UIF must be established when an officer is convicted by a civilian court or there 

is an action equivalent to a finding of guilty of an offense which resulted in or 

could have resulted in a penalty of confinement for more than one year or death.  A 

record of a civilian conviction remains on file for a period of two years, and only 

the wing commander may remove it early. 

 

 A UIF must be established when an officer is placed on the control roster.  

Placement on the control roster remains on file for one year, and only the wing 

commander or issuing authority (whichever is higher in rank) may remove it early. 

 

 Letters of admonition and letters of counseling may be filed in a UIF 

 

-- If filed in the UIF, they will stay in the UIF for a period of no more than two 

years and only the wing commander or the issuing authority (whichever is 

higher in rank) may remove them early 

 

-- If not filed in the UIF, they must be filed in the memberôs personnel 

information file (PIF), and they will stay in the PIF until the officerôs PCS 
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ACCESS AND REVIEW  

 

 Access: Besides the commander, only certain individuals are to have access to UIFs 

and their contents 

 

-- The member who has the UIF 

 

-- First sergeants 

 

-- Rating officials, when preparing to write or endorse a performance report or 

when preparing a promotion recommendation 

 

-- The senior Air Force officer or commander of an Air Force element in a joint 

command 

 

-- The Air Force element section commander in a joint command 

 

-- MPF personnel, IG personnel, inspection team members, legal office personnel, 

law enforcement personnel, MEO personnel, and substance abuse counselors 

authorized by the commander to review the document in the course of their 

official Air Force duties 

 

-- Program managers for AF Reserve programs 

 

 Review: All UIFs require periodic review to ensure continued maintenance of 

documents in the UIF is proper 

 

 The unit commander must review all UIFs 

 

-- Within 90 days of assuming or being appointed to command 

 

-- Annually, with the assistance of the staff judge advocate 

 

-- Whenever individuals are being considered for, among other things, promotion, 

reenlistment, PCS, PRP duties, retraining, EPRs or OPRs 

 

REFERENCES: 

AFI 36-2608, Military Personnel Records System (30 August 2006) 

AFI 36-2907, Unfavorable Information File (UIF) Program (17 June 2005) 
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CONTROL ROSTERS 
 

 

Commanders at all levels are authorized to use a control roster for individuals whose 

duty performance is substandard or who fail to meet or maintain Air Force standards of 

conduct, bearing, or integrity, on or off duty. 

 

PURPOSE 

 

 The control roster is a rehabilitative tool 

 

 Control rosters assist commanders in controlling or evaluating a memberôs 

performance and provide the member an opportunity to improve that performance 

 

 A single incident of substandard duty performance or an isolated breach of 

standards not likely to be repeated should not ordinarily be a basis for a control 

roster action.  Other rehabilitative tools should be considered before placing a 

member on the control roster. 

 

 Placing an individual on the control roster is not a substitute for more appropriate 

administrative, judicial, or nonjudicial action.  Additionally, individuals are not 

shielded from other appropriate actions by virtue of being placed on the control 

roster. 

 

PROCEDURE 

 

 Commanders place an individual on the control roster by using AF Form 1058, 

which puts the member on notice that his performance and behavior must improve 

or he will face more severe administrative action or punishment 

 

-- Members acknowledge receipt of the action and have three duty days to 

respond before the AF Form 1058 is finalized 

 

-- The control roster observation period may last for up to six months for active 

duty personnel 

 

-- Commanders at all levels have the authority to add enlisted members to or 

remove them from the control roster 

 

-- Commanders at all levels have the authority to add officers (if the commander 

is senior to the officer) to a control roster, but officers can only be removed 

from a control roster by the wing commander or issuing authority, whichever is 

higher in rank 
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-- If the memberôs conduct or performance does not improve during the 

observation period, the commander should consider whether a more severe 

response is required, such as initiating an administrative discharge 

 

-- Commanders may direct an OPR or EPR before entering or removing the 

person from the control roster, or both 

 

-- UIF action is required if an individual is placed on the control roster 

 

 Numerous personnel actions are affected by placing a member on a control roster, 

including, but not limited to 

 

-- PCS/PCA reassignment is limited 

 

-- All formal training must be canceled 

 

-- Eligibility for promotions and reenlistments 

 

REFERENCES: 

AFI 36-2608, Military Personnel Records System (30 August 2006) 

AFI 36-2907, Unfavorable Information File (UIF) Program (17 June 2005) 
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ADMINISTRATIVE DEMOTIONS  
 

 

An administrative demotion is another quality force management tool commanders 

have available to help ensure a quality enlisted force.  In cases where demotion actions 

may be appropriate, members should be given the opportunity to overcome their 

deficiencies prior to the initiation of the action.   

 

DEMOTION AND APPELLATE AUTHORITIES  

 

 The demotion authority is the group commander (or equivalent level commander) 

for master sergeants (E-7) and below.  For senior master sergeants (E-8) and chief 

master sergeants (E-9), the MAJCOM/CC, FOA/CC, or DRU/CC is the demotion 

authority (unless delegated to the CV, CS, MP, DP, or NAF/CC). 

 

 The appellate authority is the next level commander 

 

REASONS FOR DEMOTION   

 

 Donôt use administrative demotions when it is more appropriate to take action 

under the Uniform Code of Military Justice 

 

 The basis for the demotion must have occurred in the current enlistment unless the 

commander does not become aware of the facts and circumstances until the 

subsequent enlistment. 

 

 If a sufficient reason exists to initiate a demotion action, a commander should use 

the entire military record in deciding whether a demotion action is appropriate 

 

 Reasons for demotion include 

 

-- Officer trainees or pipeline students if eliminated from training 

 

-- Termination of student status of members attending TDY Air Force schools 

 

-- Failure to maintain or attain the appropriate skill/grade level 

 

-- Failure to fulfill NCO responsibilities 

 

-- Failure to keep fit 

 

-- Failure to perform 
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DUE PROCESS 

 

 Commanders should consult with the servicing staff judge advocate prior to 

initiation to ensure appropriateness of the action and legal sufficiency 

 

 The following procedures must be followed in an administrative demotion action 

 

-- The immediate commander notifies the member in writing of the intention to 

recommend demotion, citing the paragraph, the demotion authority if other than 

the initiating commander, and the recommended grade.  The notification must 

also include the specific reasons for the demotion and a complete summary of 

the supporting facts. 

 

-- The immediate commander informs the member of his right to counsel and the 

right to respond within three (3) duty days orally, in writing, or both 

 

--- The initiating commander should get a signed acknowledgement of receipt 

of the action from the member 

 

--- The initiating commander must also inform eligible members of their right 

to apply for retirement in lieu of demotion 

 

-- Following the memberôs response, if the commander elects to continue the 

proceedings, the case file is forwarded with a summary of the memberôs written 

and verbal statements to the military personnel flight for processing prior to 

forwarding to the demotion authority 

 

-- The member must be notified in writing of the decision to forward the action to 

the demotion authority 

 

-- The demotion authority obtains a written legal review before making a decision 

 

-- The demotion authority may demote more grades than recommended by the 

initiating commander 

 

-- If the demotion authority decides to demote the member, the member is 

informed of his right to appeal 

 

ñDEMOTABLEò GRADES 

 

 The following demotions are permitted: 

 

-- E-2 to E-1 

 

-- E-3 to E-2 
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-- E-4 through E-9 may be demoted to E-3; however, a demotion of three or more 

grades is only appropriate when no reasonable hope exists that the member will 

ever show the proficiency, leadership, or fitness that earned the initial 

promotion 

 

RESTORATION OF GRADE   

 

 Once the demotion action is complete, the demotion authority may, if appropriate, 

restore the memberôs original grade between three months and six months after the 

effective date of the demotion 

 

REFERENCE: 

AFI 36-2503, Administrative Demotion of Airmen (20 July 1994) 
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SELECTIVE REENLISTMENT  
 

 

The selective reenlistment program (SRP) is designed to ensure only enlisted members 

who consistently demonstrate the capability and willingness to maintain high 

professional standards are afforded the privilege of continued military service 

 

 Commanders have total SRP selection and nonselection authority 

 

 Decisions should be in line with other qualitative recommendations, such as 

promotion, and must be based upon substantial evidence 

 

 The SRP applies to all enlisted personnel eligible for consideration or 

reconsideration 

 

 SRP nonselection makes members ineligible for promotion and automatically 

cancels projected promotion line numbers 

 

 Commanders will conduct early SRP consideration for members who have not 

previously received formal SRP consideration, are otherwise eligible to reenlist, 

and request early separation for the following reasons 

 

-- PALACE CHASE 

 

-- Early separation directed by HQ USAF (except special separation 

benefit/voluntary separation incentive) 

 

-- Officer training program, other than AFROTC 

 

-- Early release to further education 

 

-- Sole surviving son or daughter 

 

-- Early release from extension 

 

-- Accepting public office 

 

-- Miscellaneous reasons 

 

-- Pregnancy or childbirth 

 

-- End of year early release 
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 Immediate supervisors are responsible for ensuring members meet quality 

standards 

 

-- Provide unit commanders with recommendations of a memberôs career 

potential 

 

-- Prepare AF Form 418, Selective Reenlistment Program Consideration 

 

 Unit commanders consider the supervisorôs recommendation, the memberôs duty 

performance and career force potential before making a decision 

 

-- If the member is selected for reenlistment, the commander completes the SRP 

roster 

 

-- If the supervisor recommends nonselection or the commander nonconcurs with 

the supervisorôs recommendation to allow the member to reenlist, the 

commander must 

 

--- Notify the member of the specific reasons for nonselection, areas needing 

improvement, appeal opportunity, promotion ineligibility, and the 

possibility of future reconsideration and selection 

 

--- Permit the member three workdays to decide whether to appeal the decision 

 

 The appellate authority may be the group commander, wing commander, or 

Secretary of the Air Force, depending on the memberôs length of service 

 

 A legal review is only required when a member appeals SRP decisions; however, it 

is recommended that commanders contact the servicing legal office prior to 

notifying a member of a nonselection decision 

 

 Coordination with the legal office can identify any potential problems with the 

package and avoid issues during the appeal process 

 

REFERENCE: 

AFI 36-2606, Reenlistment in the United States Air Force (21 November 2001) 
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OFFICER AND ENLI STED PERFORMANCE REPORTS 
 

 

The single most important element needed for successful mission accomplishment is 

performance.  The officer and enlisted evaluation systems emphasize the importance of 

performance and serve a variety of purposes.  First, they provide meaningful feedback 

to individuals on what is expected of them, advice on how well they are meeting those 

expectations, and advice on how to better meet those expectations.  Second, they 

provide a reliable, long-term, cumulative record of performance and potential based on 

that performance.  Finally, they provide officer central selection boards, senior NCO 

evaluation boards, the weighted airman promotion system and other personnel 

managers sound information to assist in identifying the best qualified officer and 

enlisted personnel.   

 

The following is a summary of officer performance reports (OPRs) and enlisted 

performance reports (EPRs).  A properly prepared performance report is critical in 

determining who should be selected for advancement and should accurately reflect an 

individualôs performance.  As a key quality force indicator, it should take into account 

any adverse administrative or punitive actions taken against the individual. 

 

PERFORMANCE FEEDBACK   

 

 Performance feedback is a private, formal communication a rater uses to tell a ratee 

what is expected regarding duty performance and how well the ratee is meeting 

those expectations.  The rater documents the rateeôs performance on a performance 

feedback worksheet (PFW) and uses the PFW format as a guide for conducting 

feedback sessions.  Providing feedback encourages positive communication, 

improves performance and professional growth. 

 

 The rater is responsible for preparing, scheduling, and conducting the feedback 

session.  These sessions can only be productive when supervisors stay abreast of 

current standards and expectations.  They must provide realistic feedback to 

improve the rateeôs performance and written comments, not just marks on the form.  

Any behavior that may result in further administrative or punitive action should be 

documented in a separate document. 

 

 The rater provides the original PFW to the ratee, with a signed and dated feedback 

notice forwarded to the command support staff for filing.  The rater may keep a 

copy for personal reference, but the PFW will not be made part of any official 

personnel record or be included in an individualôs PIF, unless the ratee introduces it 

first or alleges he or she did not receive required feedback or claims the sessions 

were inadequate. 

 

 The ratee may use the completed form for any purpose he or she desires. 
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PERFORMANCE REPORTS ï REQUIRED AND PROHIBITED COMMENTS  

 

 Some specific comments or entries are required and must be included in OPRs and 

EPRs.  These comments should be drafted as stated in the AFI.  Slight deviations 

are allowed, but entries significantly deviating from the recommended format are 

unacceptable.  These comments and entries include, but are not limited to 

 

-- For a referral report or training report (TR), the evaluator must specifically 

detail the behavior or performance that caused the report to be referred (referral 

reports discussed in detail below) 

 

-- Explaining any significant disagreement with a previous evaluator on a 

performance report 

 

-- Comments relating to the rateeôs behavior are mandatory on the rateeôs next 

OPR, EPR, TR, and an officerôs next PRF, if the ratee has been convicted by 

court-martial 

 

-- If performance feedback was not accomplished, comment on that fact is 

mandatory 

 

 Certain comments are inappropriate to include in performance reports.  Some of the 

common mistakes include, among others 

 

-- Promotion recommendations for officers 

 

-- Duty history or performance outside the current reporting period, except as 

allowed in AFI 36-2406, paragraphs 3.7.6 

 

-- Comments referring to performance feedback sessions, except in the 

ñPerformance Feedback Certificationò block 

 

-- Events that occur after the close-out date 

 

-- Any action against an individual that resulted in an acquittal or failure to 

implement an intended personnel action.  This does not necessarily bar 

commenting on the underlying misconduct that formed the basis for the action, 

but this should only be done after consulting with the servicing staff judge 

advocate. 

 

-- Actions taken by a member outside the normal chain of command that represent 

guaranteed rights of appeal, such as issues raised with the inspector general 

 

-- Race, ethnic origin, gender, age, or religion of the ratee 
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-- Temporary or permanent disqualification under AFI 36-2104, Nuclear Weapons 

Personnel Reliability Program 

 

-- Participation in drug or rehabilitation programs 

 

-- Performance as a court-martial member 

 

-- Punishment received as a result of an administrative or judicial action 

 

REFERRAL REPORTS   

 

 Certain comments or ratings in a performance report may result in it being 

ñreferredò to the ratee for comments.  An evaluator whose ratings or comments 

cause a report to become a referral report must give the ratee a chance to comment 

on the report.  Referral procedures are established to allow the ratee to respond to 

the items that make a report a referral before it becomes a matter of record. 

 

 Refer a performance report when: 

 

-- An evaluator marks ñDoes Not Meet Standardsò in any performance factor in 

Section IX of the OPR or places a mark in the far left block of any performance 

factor in Section III or marks a rating of ñ1ò in Section IV of an EPR; or 

 

-- Any comments or attachments are derogatory; imply/refer to behavior 

incompatible with standards of personal or professional conduct, character, 

judgment, or integrity; and/or refer to disciplinary actions. 

 

 The procedures involved when referring an OPR or EPR are provided in AFI 36-

2406, beginning with paragraph 3.9 

 

REFERENCE: 

AFMAN 10-3902, Nuclear Weapons Personnel Reliability Program (PRP)       

(13 November 2006) 

AFI 36-2406, Officer and Enlisted Evaluation Systems (15 April 2005) 
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OFFICER PROMOTION PROPRIETY ACTIONS 
 

 

Officer promotion propriety action by a commander includes presenting information to 

the Secretary of the Air Force (SecAF) or a selection board to find an officer is not 

qualified for promotion, removing an officer from a promotion list, or delaying a 

promotion date.  If an officer is not qualified to perform the duties of the next grade, 

the proper authority must take promotion propriety action before the effective date of 

promotion.  If commanders or supervisors have information showing an officer is not 

qualified to perform the duties of the next grade, they should discuss that information 

with the servicing staff judge advocate to determine whether sufficient evidence exists 

to support a proprietary action. 

 

PRELIMINARY CONSIDERATIONS  

 

 Before taking a promotion propriety action, the commander must determine if a 

preponderance of the evidence shows it is more likely than not that the officer is 

not mentally, physically, morally, or professionally qualified to perform duties of a 

higher grade 

 

 Unqualified officers should neither be selected for promotion nor allowed to remain 

on a promotion list if already selected.  Accordingly, several tools are available to 

ensure that unqualified officers are not promoted. 

 

NOT QUALIFIED FOR PROMOTION (NQP)   

 

 When it is more likely than not that an officer is not mentally, physically, morally, 

or professionally qualified to perform the duties of the higher grade, the 

commander recommends the SecAF find the officer NQP 

 

 The officerôs immediate commander initiates the recommendation to find the 

officer NQP and forwards it with appropriate coordination to the major command 

commander for review 

 

 For officers meeting central selection boards, the NQP recommendation case file 

must arrive at HQ AFPC/DPPPO before the board convenes.  This 

recommendation is valid for only one selection board. 

 

 Before separating a second lieutenant found NQP, an attempt should be made to 

retain the officer on active duty for six months from the date promotion would have 

occurred unless retention is inconsistent with good order and discipline and give 

the officer an opportunity to overcome any problem and qualify for promotion 
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REMOVAL FROM A PROMOTION L IST 

 

 A commander may initiate action to remove an officer from a promotion list when 

it is more likely than not that an officer is not mentally, physically, morally, or 

professionally qualified to perform the duties of the higher grade 

 

 The officerôs immediate commander initiates the removal action and forwards it 

with appropriate coordination to the major command commander for review.  The 

package then goes to the SecAF, who must approve any removal action. 

 

 The immediate commanderôs notification of the officer of the removal action 

automatically delays the officerôs promotion until SecAF makes a decision on the 

removal action 

 

DELAYING A PROMOTION  

 

 The action should be initiated when it is more likely than not the officer is not 

mentally, physically, morally or professionally qualified to perform the duties of 

the higher grade 

 

 The officerôs immediate commander initiates the delay of promotion before the 

effective date of promotion and forwards it with appropriate coordination to the 

major command commander for review.  The delay is effective when the 

immediate commander notifies the officer of the delay, either verbally or in writing. 

 

 The major command commander approves initial promotion delays up to 6 months, 

although SecAF may grant extensions for up to an additional 12 months.  The 

officer may make a written response to SecAF. 

 

PROPRIETY ACTION PROCEDURES 

 

 The commander must inform the officer, verbally or in writing, of the propriety 

action before the effective date of promotion 

 

 Notification in writing is preferred.  If written notification is not possible, confirm 

the action in writing as soon as possible. 

 

 The action itself must contain a clear statement of reasons for the decision and must 

list the evidence supporting the action.  It must also show that the affected officer 

had an opportunity to review the information. 

 

 The officer should acknowledge the action and be allowed five working days to 

respond.  Include in the package any comment from the officer. 

 

 AFI 36-2501, Table 5.1 contains procedures for processing propriety actions 
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RESERVE AND AIR NATIONAL GUARD OFFICERS 

 

 As with active duty officers, commanders have the responsibility to ensure that 

officers in the Air Force Reserves and Air National Guard have the necessary 

qualifications to meet the responsibilities of a higher grade 

 

 Like with active duty officers, commanders of officers in the Air Force Reserves 

and Air National Guard initiate a propriety of promotion action if the 

preponderance of the evidence indicates it is more likely than not that the officer is 

not mentally, physically, morally, or professionally qualified to perform duties of a 

higher grade 

 

 An officerôs wing commander or equivalent initiates the promotion proprietary 

action 

 

 The procedures for actions involving officers in the Air Force Reserves and Air 

National Guard can be found in AFI 36-2504, Table 7.1 

 

REFERENCES: 
AFI 36-2501, Officer Promotions and Selective Continuation (16 July 2004, 

incorporating Change 2, 13 September 2007) 

AFI 36-2504, Officer Promotion, Continuation and Selective Early Removal in the 

Reserve of the Air Force (9 January 2003) 
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ENLISTED PROMOTION PROPRIETY ACTIONS 
 

 

Air Force promotion policy is to select individuals (active duty or reserve) for 

promotion based on potential to serve in the next higher grade.  Only the best should be 

promoted due to the limited vacancies in higher grades.  The responsibility for 

maintaining a quality enlisted force rests with commanders who make 

recommendations for promotions.  The following tools are available to commanders 

when managing enlisted promotions. 

 

NONRECOMMENDATION  

 

 An enlisted member is considered ineligible for promotion when nonrecommended 

or removed from the promotion list by the promotion authority before the effective 

date of promotion, commonly referred to as ñredliningò  

 

-- Typical grounds for removal include poor or declining performance trends or 

recent serious misconduct. 

 

 A promotion authority can nonrecommend E-3s and below in monthly increments 

up to 6 months.  All other ranks are nonrecommended for a specific promotion 

cycle. 

 

 Airmen also become ineligible for promotion under other circumstances as outlined 

in AFI 36-2502, Table 1.1, which include, but are not limited to 

 

-- Placement on the control roster 

 

-- Serving a probationary period as part of an involuntary discharge action 

 

-- Under a suspended reduction in grade imposed through nonjudicial punishment 

under Article 15 of the Uniform Code of Military Justice (UCMJ) 

 

-- Conviction by court-martial or undergoing punishment or suspended 

punishment imposed by a court-martial 

 

-- Conviction by a civilian court or undergoing punishment or suspended 

punishment, probation, or work release program, excluding minor traffic 

violations 
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WITHHOLDING  

 

 The immediate commander has the authority to withhold a promotion for up to one 

year after a memberôs selection for the next higher grade, but before the effective 

date of promotion 

 

 A higher authority (wing or equivalent level commander) must approve extensions 

beyond a year 

 

 This action allows the commander to evaluate unique or unusual events so a sound 

promotion decision can be made.  It is not intended to be used when there is 

substandard performance or behavioral problems. 

 

 The reasons for withholding actions can be found in AFI 36-2502, Table 1.2, which 

include, but are not limited to, when the member is 

 

-- Awaiting a decision on an application as a conscientious objector 

 

-- Under court-martial or civilian charges 

 

-- Placed into the alcohol and drug abuse prevention and treatment program 

(ADAPT) 

 

-- Under investigation or the subject of an inquiry (formal or informal) that may 

result in action under the UCMJ or prosecution by civilian authorities 

 

-- When requested by the memberôs commander based on other reasons with prior 

approval from the individualôs wing commander 

 

 If the commander terminates the withhold action, the member receives his original 

DOR, and the effective date is the date the commander terminates the withhold 

action and recommends promotion 

 

DEFERRAL  

 

 The promotion authority may defer promotion to E-5 or higher for up to 3 months.  

Members awaiting promotion to the grades of E-1 to E-4 are not subject to 

promotion deferral. 

 

 A deferral action is begun to determine if the member meets acceptable behavior 

and performance standards for the higher grade.  If there is clear evidence an NCO 

is not suited to take on the increased responsibilities of the higher grade, then 

nonrecommendation is the right course of action, not deferral. 

 

 The date of rank and effective date is the first day of the month after the deferral 

period ends 



Quality Force Management - 51 

PROCEDURES 

 

 In all instances of nonrecommending, deferring, and withholding promotions, the 

commander 

 

-- Informs the member of adverse actions in writing or verbally before the 

promotion effective date, confirming verbal notification in writing within 5 

workdays 

 

-- The notification includes specific reasons, dates, occurrences, and duration of 

the action 

 

-- The individual should acknowledge receipt of the notification or confirmation 

 

-- Files the letter and the airmanôs acknowledgment in the unit personnel record 

group (UPRG) 

 

RESERVE ENLISTED MEMBERS 

 

 As with members of the regular components, commanders have the responsibility 

to ensure that reserve enlisted members have the necessary qualifications to meet 

the responsibilities of a higher grade 

 

 If the preponderance of the evidence indicates it is more likely than not that a 

reserve enlisted member does not have the qualifications to be promoted, the 

memberôs commander can disapprove the promotion using AF Form 224 

 

 The procedures for actions involving reserve enlisted members can be found in AFI 

36-2502, Chapter 4 

 

REFERENCE: 

AFI 36-2502, Airman Promotion Program (6 August 2002) 

AF Form 224, Recommendation and Authorization for Promotion of Airman as 

Reserve of the Air Force 
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NONJUDICIAL PUNISHMENT OVERVIEW AND PROCEDURES 
 

 

Nonjudicial punishment (NJP) under Article 15, Uniform Code of Military Justice 

(UCMJ), provides commanders with an essential and prompt means of maintaining 

good order and discipline and also promotes positive behavior changes in service 

members without the stigma of a court-martial conviction 

 

 Generally, any commander who is a commissioned officer may impose NJP for 

minor offenses committed by members under his or her command.  The offense 

must violate the UCMJ. 

 

-- In deciding whether or not an offense is minor, commanders should consider 

 

--- The nature of the offense and the circumstances surrounding its commission 

 

--- The need for good order and discipline 

 

--- The memberôs age, rank, duty assignment, record, and experience 

 

--- The effect of NJP on the member and the memberôs record 

 

-- Ordinarily, an offense is not considered minor if the offense is one for which 

the maximum imposable punishment at a general court-martial includes a 

dishonorable discharge or confinement for more than one year 

 

-- The decision whether an offense is ñminorò is a matter of discretion for the 

commander imposing NJP 

 

 Commanders must confer with the staff judge advocate (SJA), or a designee, before 

initiating nonjudicial punishment proceedings and before imposing punishment.  

The military justice section of the base legal office prepares the Air Force (AF) 

IMT 3070, Record of Nonjudicial Punishment Proceedings. 

 

-- An AF IMT 3070A is used to impose NJP on a member in the grade of Airman 

Basic through Technical Sergeant 

 

-- An AF IMT 3070B is used to impose NJP on a member in the grade of Master 

Sergeant through Chief Master Sergeant 

 

-- An AF IMT 3070C is used to impose NJP on an officer 
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 While no specific standard of proof is applicable to NJP proceedings, commanders 

should recognize that a member is entitled to demand trial by court-martial, where 

proof beyond a reasonable doubt by competent evidence is required for conviction.  

Commanders should consider whether such proof is available before initiating 

action under Article 15.  If not, NJP is usually not warranted. 

 

 Commanders should consider the maximum punishment that can be imposed based 

on the commanderôs grade and the grade of the member when deciding whether a 

more senior commander should impose the NJP.  Limitations are on the AF IMT 

3070 and in AFI 51-202, Tables 3.1 and 3.2 (attached). 

 

 Commanders initiate NJP action by serving the AF IMT 3070 as soon as possible 

after a member has committed an offense and the facts have been adequately 

investigated 

 

-- Commanders should serve the AF IMT 3070 on members within 10 days of the 

ñcase-ready date.ò  The ñcase-ready dateò is generally the date when the 

commander has adequate information to decide how to dispose of the case.  

Refer to AFI 51-202, Attachment 3, for more detailed information on how to 

determine the ñcase-ready date.ò  

 

-- Failure to meet this suggested processing goal does not preclude commanders 

from initiating NJP proceedings at a later date 

 

 Once notified of NJP proceedings, by way of the AF IMT 3070, members are 

allowed three duty days to respond.  Upon written application and for good cause, 

the initiating commander may approve a request for additional time to respond. 

 

-- Commanders should encourage members to consult with the area defense 

counsel (ADC) in all cases.  The AF IMT 3070 requires that an appointment 

with an ADC be established on behalf of a member prior to the commander 

notifying that member of the commanderôs intent to impose NJP.  Typically, an 

ADC appointment will be arranged for the member by the First Sergeant or by 

legal office personnel before the member is notified of the commanderôs intent 

to impose NJP. 

 

-- Once served with the AF IMT 3070, the member has the right to examine all 

statements and evidence upon which the commander intends to rely in arriving 

at a decision to impose punishment, and as to the quantum of punishment to be 

imposed, unless the matters are privileged or restricted by law, regulation, or 

instruction.  The legal office normally supplies the evidence to the ADC. 

 

-- If the member fails to indicate within three duty days whether he or she will 

accept the Article 15, the commander may continue with the proceedings.  The 

commander notes the memberôs failure to respond on the AF IMT 3070. 
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-- The memberôs failure to respond in time is deemed acceptance of NJP 

proceedings.  However, if the commander believes the failure to respond was 

for reasons beyond the memberôs control, the commander may not proceed with 

NJP action.  Consult with the SJA on this matter. 

 

-- If a member decides to accept NJP, he or she is entitled to present matters in 

defense, mitigation, and extenuation 

 

--- Acceptance of NJP is not an admission of guilt.  It is simply a choice by the 

member not to assert the right to a trial by court-martial and to instead allow 

the commander to determine whether the member is guilty or not guilty of 

the alleged offense and the punishment, if any, to be imposed. 

 

--- Members may present matters in person, in writing, or both 

 

-- A member is generally entitled to appear personally before the imposing 

commander and present matters in defense, mitigation, or extenuation, except 

under extraordinary circumstances or when the imposing commander is 

unavailable.  If the member chooses to make a personal appearance, the 

member also has the right to 

 

--- Be accompanied by a spokesperson (who does not have to be a lawyer) 

 

--- Present witnesses who are reasonably available 

 

-- A member may request that a personal presentation be open to the public.  The 

commander may open the personal appearance to the public, even though the 

member does not request it or agree that the appearance should be open.  

However, public NJP at commanderôs calls, unit training assemblies and other 

public gatherings is inappropriate.  NJP proceedings may be attended by a 

limited number of people in a more private setting, i.e., the commanderôs office.  

The individuals in attendance at NJP proceedings should normally be limited to 

those in the memberôs supervisory chain or people who can assist the 

commander in making a decision. 

 

 After the personal presentation (if one is requested), and after consideration of all 

matters in defense, mitigation, and extenuation, the commander must decide 

 

-- Whether the member committed the offense 

 

-- If so, what punishment to impose 

 

 Commanders are required to confer with the SJA before imposing punishment 

except where impracticable due to military exigencies.  The legal office will 

normally type the appropriate punishment language on the AF IMT 3070. 
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 Commanders should tailor the punishment to the offense and the member 

 

--- Ordinarily, the commander should impose the least severe punishment 

sufficient to correct and/or rehabilitate the member 

 

--- For example, an unsuspended reduction in grade (ñhard bustò) may be 

reserved for repeat offenders, cases where past rehabilitative efforts have 

failed, or for the most serious offenses 

 

-- Punishment limitations based upon the commanderôs grade and the memberôs 

grade are summarized in AFI 51-202, Tables 3.1 and 3.2 (attached), and on 

page 3 of the AF IMT 3070 

 

-- There are limitations on the combination of some punishments 

 

--- The Remotivation Program (formerly Correctional Custody) cannot be 

imposed in combination with restriction or extra duties 

 

--- If restriction and extra duties are combined, they must run concurrently (i.e., 

at the same time) and must not exceed the maximum time imposable for 

extra duties (45 days when field grade or general officers impose 

punishment; 14 days when company grade officers impose punishment) 

 

--- Arrest in quarters (officers only) cannot be combined with restriction 

 

-- Unless the commander specifies otherwise, unsuspended reductions in grade 

and forfeitures take effect on the date the commander imposes punishment.  All 

other unsuspended punishments take effect immediately upon notification to the 

member.  Suspension of a punishment takes effect on the imposition date. 

 

 Appealing NJP: Members are entitled to appeal nonjudicial punishment to the ñnext 

superior authorityò in the commanderôs chain of command  

 

-- The member may appeal when he or she considers the punishment to be 

ñunjustò or ñdisproportionateò to the offense.  A member may assert the 

punishment was unjust because the offense was not committed.  Thus, the 

ñguilty finding,ò the punishment, or both may be appealed. 

 

-- Members must appeal the punishment within five calendar days unless they 

request an extension in writing within the five calendar days and the 

commander imposing the punishment grants it for good cause 

 

-- Members must submit all evidence supporting an appeal to the commander who 

imposed the original punishment 
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-- After considering any new matters submitted by the member, the imposing 

commander may deny all relief, grant partial relief, or grant all relief requested 

by the member.  If the imposing commander does not grant all the requested 

relief, he or she must forward the appeal to the appellate authority through the 

servicing SJA.  If the imposing commander is a section commander of a 

squadron, the ñnext superior authorityò is the squadron commanderôs superior 

commander 

 

-- The appellate authority may deny all relief, grant partial relief, or grant all relief 

requested by the member.  The appellate authorityôs decision is final. 

 

-- Punishments are not stayed during the appeal process.  However, if the 

commander and/or appellate authority fail to take action on an appeal within 

five days after submission, and if the member so requests, any unexecuted 

punishment involving restraint or extra duties will be delayed until after appeal. 

 

REFERENCES:  

UCMJ art 15 (2008) 

MANUAL FOR COURTS-MARTIAL , UNITED STATES, Part V (2008) 

AFI 51-202, Nonjudicial Punishment (7 November 2003, incorporating Change 2,     

16 May 2007) 

 

ATTACHMENT : 

Tables of Enlisted and Officer Punishments, AFI 51-202, Tables 3.1 and 3.2 
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Table 3.1. Enlisted Punishments.  

 

Punishment Imposed by Lt or 

Capt 

Imposed by Major Imposed by Lt Col 

or Above 

Additional 

Restrictions 

May not Impose 

NJP on CMSgt or 

SMSgt 

May not Impose 

NJP on CMSgt or 

SMSgt 

See Note 2 for 

reduction of CMSgt 

or SMSgt 

Correctional 

Custody 

Up to 7 days 30 days 30 days 

Reduction 

(See Note 2) 

CMSgt No CMSgt No CMSgt Note 2 

SMSgt No SMSgt No SMSgt Note 2 

MSgt No MSgt No MSgt 
One 

Grade 

TSgt No TSgt 
One 

Grade 
TSgt 

One 

Grade 

SSgt 
One 

Grade 
SSgt 

One 

Grade 
SSgt 

One 

Grade 

SrA 
One 

Grade 
SrA to AB SrA to AB 

A1C 
One 

Grade 
A1C to AB A1C to AB 

Amn to AB Amn to AB Amn to AB 

Forfeiture  7 days pay ½ of 1 monthôs pay 

per month for 2 

months 

½ of 1 monthôs pay 

per month for 2 

months 

Reprimand Yes Yes Yes 

Restriction 14 days 60 days 60 days 

Extra Duties 14 days 45 days 45 days 

 

NOTES: 

1. See MCM, Part V, paragraph 5d for further limitations on combinations of 

punishments.  

2. CMSgt or SMSgt may be reduced one grade only by MAJCOM commanders, 

commanders of unified or specified commands, or commanders to whom promotion 

authority to these grades have been delegated.  See AFI 36-2502, Airmen Promotion 

Program.   

3. Neither bread and water nor diminished rations punishments are authorized.  

4. Frocked commanders may exercise only that authority associated with their actual 

pay grade.  No increased punishment authority is conferred by assumption of the title 

and insignia of the frocked grade. 
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Table 3.2. Officer Punishments.  
 

Punishment Imposed by Colonel  Imposed by General 

Officer or GCMCA  

Correctional Custody No No 

Reduction No No 

Forfeiture  No ½ of 1 monthôs pay 

per month for 2 months 

Reprimand Yes Yes 

Arrest in Quarters  No 30 days 

Restriction 30 days 60 days 

Extra Duties No No 

 

 

NOTES: 

1. Officers in the grade of Lt Colonel and below (includes frocked Colonels) may not 

impose NJP on officers.  

2. Only MAJCOM commanders, commanders of unified commands and their 

equivalents, or higher may impose NJP on general officers.  

3. See MCM, Part V, paragraph 5d, for further limitations on combinations of 

punishments. 
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SUPPLEMENTARY NONJUDICIAL PUNISHMENT ACTIONS 
 

 

Supplementary nonjudicial punishment (NJP) actions are important tools for 

commanders to understand when dealing with NJP.  Commanders are required to 

consult with the servicing staff judge advocate (SJA), or designee, before proceeding 

with any supplementary NJP actions. 

 

 Procedure: Supplementary NJP actions are accomplished on Air Force IMT 3212, 

Record of Supplementary Action under Article 15, and are filed with the original 

NJP action.  Members may request post-punishment relief (using the sample format 

in AFI 51-202, Atch 6), or the commander may grant such relief on his or her own 

initiative. 

 

 Suspension: Suspension postpones all or part of a punishment for a specific 

probationary period.  The suspended punishment is later remitted (canceled) if the 

member successfully completes the period of the suspension without either 

committing another offense under the UCMJ or violating a condition of the 

suspension specified by the commander.  Commanders must consult with the 

servicing SJA, or designee, before imposing conditions on suspensions. 

 

-- Suspension is usually appropriate for a first-time offender or where there are 

persuasive extenuating or mitigating circumstances 

 

-- The period of a suspension may not exceed six months from the date of the 

suspension 

 

-- Commanders may, at any time, suspend any part or amount of the unexecuted 

punishment imposed.  An executed punishment of reduction in grade or 

forfeiture may be suspended if accomplished within 4 months of the 

punishment being imposed. 

 

-- When a reduction in grade is later suspended, the memberôs original date of 

rank, held before the reduction, is reinstated.  However, the effective date of 

rank is the date of the document directing the suspension and the member is not 

entitled to back pay. 

 

-- If a member is undergoing a suspended reduction in grade, the member is 

ineligible for promotion, including testing and consideration if already tested.  

They are also ineligible to reenlist, but may be eligible for an extension of 

enlistment. 
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 Mitigation: Mitigation is a reduction in either the quantity or quality of a 

punishment, with its general nature remaining the same as the original punishment.  

Mitigation is appropriate when the memberôs later good conduct merits a reduction 

in the punishment, or when the commander later determines the punishment 

imposed was disproportionate to the offense. 

 

-- With the exception of reduction in grade, only the unexecuted part or amount of 

the punishments can be mitigated  

 

-- A reduction in grade may be mitigated even after it has been executed.  

Reduction in grade may only be mitigated to forfeitures and may only be done 

within four months after the date of execution.   In such cases, the mitigation 

date will become the offenderôs new date of rank and effective date of rank. 

The member will not be entitled to receive back pay. 

 

-- Punishments involving loss of liberty, such as correctional custody or 

restriction, cannot be mitigated to forfeitures or reduction in grade 

 

-- Mitigated restraints on liberty (for example mitigating correctional custody to 

extra duties) cannot run for a longer period than the remaining amount of 

punishment that was originally imposed 

 

 Remission: Remission is the cancellation of any unexecuted portion of a 

punishment.  Remission is appropriate under the same circumstances as mitigation. 

 

-- Commanders may remit punishments any time before the execution of the 

punishment is completed 

 

-- An unsuspended reduction in rank is executed at imposition, so it can never be 

remitted 

 

 Set Aside: Set aside occurs when the punishment, or any part of the punishment, 

whether executed or unexecuted, is removed from the record.  A set aside of all 

punishment voids the entire NJP action. 

 

-- Any property, privileges, or rights, affected by the portion of the punishment set 

aside are restored to the member 

 

-- Unlike suspension, mitigation, and remission, setting aside a punishment is not 

normally considered rehabilitative in nature and should not be used on a routine 

basis 
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-- Commanders should exercise this discretionary authority only in the rare and 

unusual case where a question concerning the guilt of the member arises or 

where the best interests of the Air Force are served by clearing the memberôs 

record 

 

-- Punishments should be set aside within a reasonable time (4 months, except in 

unusual circumstances) after the punishment is originally imposed 

 

REFERENCES: 

UCMJ art. 15 

MANUAL FOR COURTS-MARTIAL , UNITED STATES, Part V (2008) 

AFI 51-202, Nonjudicial Punishment (7 November 2003, incorporating Change 2,     

16 May 2007) 
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VACATING SUSPENDED NONJUDICIAL PUNISHMENT  
 

 

Vacating suspended nonjudicial punishment (NJP) means imposing punishment that 

was previously suspended either at the time the original NJP was imposed or as part of 

supplementary NJP relief.  A commander (including a successor in command) may 

vacate the suspension of punishment under Article 15 if he or she had the authority to 

impose the original punishment.  Commanders must consult the servicing SJA before 

taking action to vacate suspended punishment. 

 

 Vacating a suspended punishment may be appropriate if, during the suspension 

period, the member violates either a condition of suspension specified in writing by 

the commander or any punitive article of the UCMJ.  With respect to a violation of 

a punitive article of the UCMJ, the new offense does not have to be serious enough 

to warrant imposition of NJP, nor does it have to be of the same nature as the 

original offense. 

 

 A new serious offense may be the basis for a vacation action and additional NJP 

action   

 

 Procedure for vacation actions 

 

-- The commander must notify and advise the member of the intended vacation 

action by causing the member to be served with an AF Form 366, Record of 

Proceedings of Vacation of Nonjudicial Punishment.  It contains 

 

--- The new offense which the commander suspects the member has committed 

(or what condition of the memberôs suspension was violated) 

 

--- The fact that the commander is considering vacating the suspended 

punishment 

 

--- The memberôs rights during the vacation proceedings 

 

-- The base legal office will type the language describing the offense and other 

pertinent information concerning the suspended punishment on the AF Form 

366 

 

-- The member must receive the AF Form 366 during the period of the 

suspension, at which point the suspension period is stayed 

 



Nonjudicial Punishment Under Article 15, UCMJ - 65 

 Memberôs elections 

 

-- The member has three duty days to make elections 

 

-- The member is entitled to consult with a lawyer, attach a written presentation, 

and/or request a personal appearance before the commander 

 

-- If the member fails to respond within three duty days, the commander can 

continue by noting in item 3 of the AF Form 366 ñmember failed to respond.ò  

However, if the commander believes the failure to respond was out of the 

memberôs control, the commander may not proceed with the vacation 

proceedings without good cause. 

 

-- The member does not have the right to demand a trial by court-martial during a 

vacation action 

 

 Commanderôs decision.  Following the commanderôs consideration of the evidence, 

including any matters presented by the member, the commander takes one of the 

following actions on the AF Form 366 

 

-- Terminates the vacation proceedings because vacation of the suspended 

punishment is not appropriate or because the member did not violate the UCMJ 

or a condition of the suspension; or 

 

-- Finds the members violated the UCMJ or a condition of the suspension  

 

 Effects of vacation action on suspended reductions.  If a suspension of a reduction 

in grade is vacated, the memberôs date of rank will be the date the commander 

imposed the original punishment.  The effective date, however, will be the day the 

suspension is vacated.  The member will not be required to return any additional 

pay received while holding the higher rank. 

 

REFERENCES:  

MANUAL FOR COURTS-MARTIAL , UNITED STATES, Part V (2008) 

AFI 51-202, Nonjudicial Punishment (7 November 2003, incorporating Change 2,     

16 May 2007) 
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THE REMOTIVATION PROGRAM  
(CORRECTIONAL CUSTODY) 

 

 

The remotivation program, formerly known as correctional custody, is a form of 

nonjudicial punishment (NJP) available under Article 15 of the Uniform Code of 

Military Justice (UCMJ) that a commander may impose on enlisted members of his or 

her command.  The remotivation program provides commanders a secure setting in 

which to maintain discipline with correctional treatment that returns members punished 

under Article 15 to the mainstream Air Force.   

 

 The remotivation program punishes, rehabilitates, and deters members punished 

under Article 15, and visibly deters others on the installation from engaging in 

misconduct 

 

-- The remotivation program is not considered confinement, but is a significant 

restraint on an individualôs liberty 

 

-- The remotivation program includes the involvement of a number of referral 

services (such as religious, medical, legal, and/or personal affairs) to assist 

individuals in understanding the extent of their misconduct, the avenues 

available to assist them in the future, and ways to avoid future problems 

 

-- The remotivation program should only be used in cases where the commander 

believes the member can benefit from the program and is a candidate for 

rehabilitation 

 

 In order for the remotivation program to be most effective, it should be imposed 

early in a memberôs career 

 

-- Commanders should consider the remotivation program particularly when 

administering NJP to first-time offenders in the grades of E-1 through E-4, 

assuming the member has rehabilitative potential 

 

-- Commanders should not normally consider the remotivation program in cases 

where the member 

 

--- Will be separated for cause following completion of the NJP proceedings 

 

--- Has previously been enrolled in the remotivation program 

 

--- Is within six months of normal discharge and has not been recommended 

for retention 

 

--- Is not a candidate for rehabilitation 



Nonjudicial Punishment Under Article 15, UCMJ - 67 

 

-- Although legally permissible, the remotivation program is strongly discouraged 

for NCOs except in cases where an E-5 has been reduced to E-4 and thereby 

loses his or her NCO status 

 

 Commanders in the rank of major or above should strongly consider entering 

members into the remotivation program for a full 30 days to afford the member the 

maximum benefit of the program 

 

-- In cases where the appears appropriate, company grade commanders (who are 

limited to imposing seven days in the remotivation program) should normally 

consider having the next superior field grade commander impose the NJP 

 

-- Commanders may consider remitting a portion of the punishment in cases 

where members demonstrate a commitment to meet program objectives.  

However, the program is designed as a 30 day program and careful 

consideration should be given to remitting any portion of enrollment too early 

in the process. 

 

 Unit commanders maintain command authority for personnel assigned to the 

remotivation program, regardless of location 

 

-- The commander or first sergeant must review their memberôs progress weekly 

 

-- The commander disciplines members who commit violations while in the 

remotivation program 

 

 The remotivation program is an optional program.  The installation commander 

determines whether to support a remotivation program using a cost/benefit analysis 

and is responsible for developing local policies and procedures for operating the 

remotivation program.  If a local program does not exist, a commander may 

consider placing members in a regional program 

 

 

REFERENCES: 

MANUAL FOR COURTS-MARTIAL , UNITED STATES, Part V (2008) 

AFI 31-208, Remotivation Program (10 May 2001) 

AFI 51-202, Nonjudicial Punishment (7 November 2003, incorporating Change 2,     

16 May 2007) 
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QUALITY FORCE MANAGEMENT EFFECTS OF NONJUDICIAL 

PUNISHMENT  
 

 

Commanders have a great deal of discretion concerning quality force management 

consequences related to nonjudicial punishment (NJP) actions.  The following 

guidance applies primarily to enlisted personnel.  Please consult with the staff judge 

advocate regarding the quality force management consequences of NJP actions on 

officers. 

 

 Unfavorable information file (UIF) entries 

 

-- Mandatory Entries: Where an enlisted member is punished under Article 15, a 

UIF entry is required if any portion of the executed or suspended punishment 

will not be completed within one month   

 

--- Members are entitled to notice that the action will be entered into a UIF.  

Such notice is included on the AF IMT 3070, Record of Nonjudicial 

Punishment Proceedings. 

 

--- NJP actions entered into a UIF must remain there until all punishment is 

completed or remitted, including any periods of suspension 

 

--- Post-punishment actions to suspend a previously imposed punishment must 

be filed in the memberôs UIF, with the original NJP action, until the 

suspension period is completed 

 

--- Actions to vacate a suspended punishment must be entered into the 

memberôs UIF 

 

--- The commander may remove the NJP action and related documents from 

the memberôs UIF any time after the punishment or suspended punishment 

is completed (if removal is clearly warranted), or if the Article 15 is set 

aside.  If the commander takes no action to remove the NJP action, it will 

remain in the UIF for two years. 

 

-- Discretionary Entries: A commander has the discretion to enter an NJP action 

into the memberôs UIF when entry is not required (when punishment does not 

exceed 1 month) 

 

--- As in mandatory UIF entries, the commander must notify the member of his 

or her intent to enter an NJP action into the memberôs UIF 
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--- The commander may remove the NJP action from the memberôs UIF any 

time after the punishment or suspended punishment has been completed or 

remitted.  If the commander takes no action, the NJP will remain in the UIF 

for one year. 

 

 Officer Article 15 UIF actions 

 

-- Any record of an NJP action for officers is a mandatory UIF entry 

 

-- Generally, such NJP actions are retained in a UIF for two years 

 

-- Early removal by the wing commander or issuing authority (whomever is 

higher in rank) is authorized if punishment has been completed 

 

-- Commanders should also consider whether comments should be made in the 

next OPR and/or promotion recommendation form (PRF).  Seek the advice of 

the SJA for assistance in determining when comments may be appropriate.  

 

 Related Administrative Actions: In addition to NJP, commanders may take other 

appropriate administrative actions.  Such actions may include but are not limited to 

 

-- Control roster action 

 

-- Entry of the member into counseling or rehabilitation programs such as the 

ADAPT 

 

-- EPR comments concerning the memberôs underlying misconduct 

 

-- Administrative discharge (in serious cases) 

 

-- Removal from the personnel reliability program, withholding a security 

clearance, or withholding access to sensitive materials; and 

 

 NJP may also adversely affect promotion, reenlistment, and assignment eligibility 

 

 Officer and Senior NCO Promotion Selection Records 

 

-- In cases involving officers and senior NCOs, commanders who impose NJP 

must also decide whether to include the Article 15 in the memberôs promotion 

selection record 

 

-- The imposing commanderôs decision to file the Article 15 in a selection record 

is subject to review by the next senior Air Force commander, unless the 

GCMCA imposed the punishment 
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-- Article 15s placed in a senior NCOôs promotion selection record remain there 

for two years or until after the member meets one senior NCO evaluation board 

 

-- Article 15s placed in an officerôs promotion selection record (for lieutenant 

colonels and below) are generally kept in the record until after the officer meets 

one IPZ or APZ promotion board and an appeal for removal has been approved 

 

-- Selection record decisions are recorded on an AF IMT 3070B for senior NCOs 

and on AF IMT 3070C for officers. 

 

 

REFERENCES: 

AFI 36-2406, Officer and Enlisted Evaluation Systems (15 April 2005) 

AFI 36-2608, Military Personnel Records System (30 August 2006) 

AFI 36-2907, Unfavorable Information File (UIF) Program (17 June 2005) 

AFI 51-202, Nonjudicial Punishment (7 November 2003, incorporating Change 2,     

16 May 2007) 
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INVOLUNTARY SEPARATION OF ENLISTED MEMBERS:       

GENERAL CONSIDERATIONS  
 

 

Commanders and supervisors must identify enlisted members who show likelihood for 

early separation and make reasonable efforts to help these members meet Air Force 

standards.  Members who do not show potential for further service should be 

discharged.  Commanders must consult the servicing staff judge advocate and military 

personnel flight before initiating the involuntary separation of a member. 

 

PREPROCESSING CONSIDERATIONS  

 

 Before initiating discharge, a commander must consider all the factors that make 

the member subject to discharge, including 

 

-- The seriousness of the circumstances that make the member subject to 

discharge and how the memberôs retention might affect military discipline, 

good order, and morale 

 

-- Whether the circumstances that are the basis for discharge action will continue 

or recur 

 

-- The likelihood that the member will be disruptive or an undesirable influence in 

present or future duty assignments 

 

-- The memberôs ability to perform duties effectively in the present and in the 

future 

 

-- The memberôs potential for advancement and leadership 

 

-- An evaluation of the memberôs military record, which must include, but is not 

limited to 

 

--- Records of nonjudicial punishment 

 

--- Records of counseling 

 

--- Letters of reprimand or admonition 

 

--- Records of conviction by courts-martial 

 

--- Records of involvement with civilian authorities 

 

--- Past contributions to the Air Force 
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--- Duty assignments and EPRs 

 

--- Awards, decorations, and letters of commendation 

 

--- The effectiveness of preprocessing rehabilitation, when required 

 

 Prior to processing a member for discharge for parenthood; conditions that interfere 

with military service; entry level performance and conduct; unsatisfactory 

performance; minor disciplinary infractions and a pattern of misconduct, 

commanders must give the member an opportunity to overcome deficiencies 

 

-- Efforts to rehabilitate may include, but are not limited to, counselings, 

reprimands, control roster action, nonjudicial punishment under Article 15 of 

the Uniform Code of Military Justice (UCMJ), change in duty assignment, 

demotion, additional training, and retraining 

 

-- It is extremely important to properly document rehabilitative efforts and keep 

copies of these documents 

 

 Generally, the acts or conditions on which discharge is based must have occurred in 

the current enlistment.  The exceptions are: 

 

-- Cases involving homosexual conduct, fraudulent enlistment, erroneous 

enlistment, or the interest of national security 

 

-- Cases in which the act or condition occurred in the immediately preceding 

enlistment, the commander was not aware of the facts warranting discharge 

until after the member reenlisted, and there was no break in service 

 

-- Cases in which the member is being separated for failure in the fitness program 

and at least one instance of unsatisfactory performance is in the current 

enlistment; then instances of unsatisfactory performance in the immediately 

preceding enlistment may support the basis for discharge 

 

 The service of a member administratively separated may be characterized as 

honorable, general (under honorable conditions), or under other than honorable 

conditions 

 

-- Honorable: appropriate when the quality of the memberôs service generally has 

met Air Force standards of acceptable conduct and performance of duty, or a 

memberôs service is otherwise so meritorious that any other characterization 

would be inappropriate 

 

-- General (under honorable conditions): appropriate if a memberôs service has 

been honest and faithful, but significant negative aspects of the memberôs 

conduct or performance outweigh positive aspects of military record 
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-- Under other than honorable conditions (UOTHC): appropriate if based on a 

pattern of behavior or one or more acts or omissions constituting a significant 

departure from the conduct expected of Airmen.  This characterizations can be 

given only if the member is offered an administrative discharge board or if a 

discharge is unconditionally requested in lieu of trial by court-martial 

 

 A dishonorable discharge and a bad conduct discharge are punitive discharges and 

are authorized only as a result of a court-martial sentence 

 

 Separation without service characterization.  Members in entry level status (the first 

180 days of active military service) will receive an entry level separation without 

service characterization, unless: 

 

-- A service characterization of UOTHC is authorized and warranted, or 

 

-- The Secretary of the Air Force determines that characterization as honorable is 

clearly warranted by unusual circumstances of personal conduct and 

performance 

 

 A commander should not use administrative discharge as a substitute for 

disciplinary action 

 

MANDATORY DISCHARGES 

 

 A commander must initiate discharge processing if the reason for discharge is 

homosexual conduct unless the member engaged in the conduct to avoid or 

terminate service and separation would not be in the best interest of the Air Force 

 

 A commander must initiate discharge processing or seek a waiver of the discharge 

if the reason for discharge is one of the following 

 

-- Fraudulent or erroneous enlistment 

 

-- Civil court conviction for an offense for which a punitive discharge and 

confinement for one year or more would be authorized under the UCMJ, or 

 

-- Drug abuse 

 A commander must make a discharge or retention recommendation when a member 

remains in a poor fitness category for a continuous 12-month period or receives 4 

poor fitness assessments in a 24-month period 

 

REFERENCE: 

AFI 10-248, Fitness Program (22 September 2006, incorporating Change 1, 22 August 

2007) 

AFI 36-3208, Administrative Separation of Airmen (9 July 2004) 
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 INVOLUNTARY SEPARATION O F ENLISTED MEMBERS:      

REASONS FOR DISCHARGE  
 

 

Specific reasons for involuntarily separating enlisted members are in Chapter 5 of AFI 

36-3208, Administrative Separation of Airmen.  Commanders must consult with the 

servicing staff judge advocate and military personnel flight prior to initiating the 

involuntary separation of a member.  With a few exceptions, a commander is not 

required to initiate involuntary separation of a member just because a reason for 

discharge set out in AFI 36-3208 exists.  The facts and circumstances are different in 

each case and must be considered on a case-by-case basis.  An overview of the ten 

broad reasons for discharge follows below. 

 

CONVENIENCE OF THE GOVERNMENT  

 

 Discharge is appropriate when discharge would serve the best interest of the Air 

Force, and discharge for cause is not warranted.  Such separations may be based on 

 

-- Parenthood, if the member fails to meet military obligations because of parental 

responsibilities 

 

-- Insufficient retainability for required training, if the cost of retraining for a brief 

period of service may not warrant retention 

 

-- Conditions that interfere with military service, which include 

 

--- Enuresis and sleepwalking 

 

--- Dyslexia, severe nightmares, stammering/stuttering, incapacitating fear of 

flying, air sickness, and claustrophobia.  The condition must have an 

adverse effect on assignment or duty performance. 

 

--- Mental disorders 

 

---- Must be supported in writing by a report of evaluation by a 

psychiatrist or clinical psychologist that confirms a diagnosis of a 

disorder contained in the Diagnostic and Statistical Manual of 

Medical Disorders (DSM-IV);  

 

---- Must be documented in a report as so severe that the memberôs 

ability to function in the military environment is significantly 

impaired; and 

 

---- Must have an adverse effect on assignment or duty performance. 
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--- Transsexualism or gender identity disorder of adolescence or adulthood, 

nontranssexual type (GIDAANT).  The condition must be supported by a 

report of evaluation by a psychiatrist or clinical psychologist that confirms a 

diagnosis of transsexualism or GIDAANT and have an adverse effect on 

assignment or duty performance. 

 

 Discharge for conditions that interfere with military service is not appropriate if the 

memberôs record supports discharge for another reason, such as misconduct or 

unsatisfactory performance 

 

 Service is characterized as entry-level separation or honorable 

 

 Before recommending discharge, commanders must be sure 

 

-- Preprocessing rehabilitation requirements in AFI 36-3208, paragraph 5.2, have 

been met 

 

-- They have complied with all requirements of the paragraph authorizing 

discharge 

 

-- Circumstances do not warrant discharge for another reason 

 

DEFECTIVE ENLISTMENTS  

 

 Enlistment of minors: a person under 17 years of age is barred by law from 

enlisting 

 

 Void enlistments: the enlistment was not a voluntary act by a sane, sober person of 

age; or enlistee was a deserter from another service 

 

 Erroneous enlistment: the Air Force should not have accepted the enlistee, but the 

case does not involve fraud 

 

 Fraudulent enlistment: involved deliberate deception on the part of the enlistee 

 

 A commander must initiate discharge or seek a waiver of discharge for 

erroneous/fraudulent enlistments 

 

-- Erroneous/fraudulent enlistments concerning alienage cannot be waived 

 

-- If the commander has knowledge of an erroneous or fraudulent enlistment and 

fails to act within a reasonable time, that failure to act may result in a 

constructive waiver of the commanderôs ability to discharge the member 

 

 Authorized characterizations of service and the approval authority are listed in AFI 

36-3208, Table 5.4 
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 Members approved for discharge are not eligible for probation and rehabilitation (P 

& R) 

 

ENTRY LEVEL PERFORMANCE OR CONDUCT 

 

 Members in entry level status should be discharged when unsatisfactory 

performance or conduct shows the member is not a productive member of the Air 

Force 

 

 Discharge processing must start during the first 180 days of continuous active duty 

 

 Eligibility for discharge based on entry level performance or conduct does not 

preclude separation for another reason  

 

 Before processing a member for discharge for entry level performance or conduct, 

a commander must ensure efforts to rehabilitate the member, allowing the member 

the opportunity to overcome deficiencies, have been made and documented 

 

 Discharge is not formally characterized, but is described as entry level separation 

(ELS) 

 

 Members approved for discharge for entry level performance or conduct are not 

eligible for P & R 

 

UNSATISFACTORY PERFORMANCE  

 

 Members should be discharged when unsatisfactory performance or conduct shows 

they are not qualified for service in the Air Force 

 

 Performance includes assigned duties, military training, bearing and behavior, as 

well as maintaining the high standards of personal behavior and conduct required 

of all milit ary members at all times 

 

 Unsatisfactory performance may be evidenced by any of the following 

 

-- Unsatisfactory duty performance, which may include: 

 

--- Failure to properly perform assigned duties,  

 

--- A progressively downward trend in performance ratings, or  

 

--- Failure to demonstrate the qualities of leadership required by the memberôs 

grade 

 

-- Failure to maintain standards of dress and personal appearance (other than 

fitness standards) or military deportment 
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-- Failure to progress in on-the-job training 

 

-- Irresponsibility in the management of personal finances 

 

-- Unsanitary habits 

 

-- Failure in the fitness program 

 

 Before processing a member for discharge for unsatisfactory performance, a 

commander must ensure efforts to rehabilitate the member, allowing the member 

the opportunity to overcome deficiencies, have been made and documented 

 

 Service is characterized as honorable or general 

 

 Members approved for discharge should be considered for P & R 

 

DRUG OR ALCOHOL ABUSE REHABILITATION FAILURE  

 

 Members are subject to discharge for failure in drug or alcohol abuse rehabilitation 

if they: 

 

-- Are in a program of rehabilitation for abuse of drugs or alcohol and fail to 

complete the program due to inability, refusal to participate, or unwillingness to 

cooperate; and 

 

-- Lack the potential for continued military service or need long-term treatment 

and are transferred to a civilian medical facility for treatment. 

 

 Service is characterized as honorable, general, or entry level 

 

 Members approved for discharge are eligible for P & R 

 

HOMOSEXUAL CONDUCT 

 

 Strict rules and procedures apply to discharges based on homosexual conduct 

 

 Homosexual orientation is not a bar to continued service unless manifested by 

homosexual conduct 

 

 Homosexual conduct is grounds for separation from military service 

 

 A member of the armed services shall be separated if the member engages in 

homosexual conduct, which includes conduct falling into one of three categories: 

 

-- A homosexual act: 
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--- Bodily contact, actively undertaken or passively permitted, between 

members of the same sex for the purpose of satisfying sexual desires 

 

--- Bodily contact that a reasonable person would understand to demonstrate a 

propensity or intent to engage in homosexual acts 

 

-- A homosexual statement: 

 

--- Language or behavior that a reasonable person would believe was intended 

to convey a statement that a person engages in, attempts to engage in, or has 

the propensity to engage in homosexual acts 

 

--- Includes statements such as ñI am homosexual,ò ñI am gay,ò ñI am lesbian,ò 

or ñI have a homosexual orientationò  

 

--- A statement by a member that demonstrates a propensity or intent to engage 

in homosexual acts is grounds for separation, not because it reflects on the 

memberôs sexual orientation, but because it indicates a likelihood the 

member engages in or will engage in homosexual acts 

 

--- The member may rebut the presumption of the statement by offering 

evidence demonstrating he or she does not engage in, attempt to engage in, 

have a propensity to engage in, or intend to engage in homosexual acts 

 

-- Homosexual marriage or attempted homosexual marriage 

 

 Only a commander in the memberôs chain is authorized to initiate a fact-finding 

inquiry involving homosexual conduct.  A commander initiating a fact-finding 

inquiry into homosexual conduct must comply with guidelines set forth in AFI 36-

3208, Attachment 4. 

 

 A commander must initiate discharge when a member has engaged in homosexual 

conduct unless the member engaged in the conduct to avoid or terminate service 

and separation would not be in the best interest of the Air Force 

 

 Ordinarily, service is characterized as honorable or general (under honorable 

conditions), but 

 

-- Discharge may be described as entry level separation (ELS) if applicable 

 

-- A UOTHC is authorized if aggravating circumstances are present 

 

 Members approved for discharge are not eligible for P & R 

 

 Consult the servicing staff judge advocate regarding recoupment issues 
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M ISCONDUCT 

 

 Unacceptable conduct adversely affects military duty and may be a proper basis for 

discharge 

 

 UOTHC is ordinarily the appropriate service characterization for cases involving 

misconduct, but characterization may be honorable, general or entry level 

separation in appropriate cases 

 

-- The general court-martial convening authority, usually the numbered air force 

(NAF) commander, will normally approve separation for misconduct with a 

service characterization of honorable or UOTHC 

 

-- The special court-martial convening authority, usually the wing commander, 

will approve recommendations for retention, separation with a general service 

characterization, or entry level separation 

 

 Types of misconduct include: 

 

-- Minor disciplinary infractions: includes infractions during the current 

enlistment resulting in counselings, letters of counseling, letters of admonition, 

letters of reprimand, and nonjudicial punishment actions 

 

--- Before processing a member for discharge for misconduct consisting of 

minor disciplinary infractions, a commander must ensure efforts to 

rehabilitate the member, allowing the member the opportunity to overcome 

deficiencies, have been made and documented 

 

--- Members approved for discharge are eligible for P & R 

 

-- Pattern of misconduct: includes misconduct more serious than that consisting of 

minor disciplinary infractions and involving (1) discreditable involvement with 

military or civilian authorities, (2) conduct prejudicial to good order and 

discipline, (3) failure to support dependents, or (4) dishonorable failure to pay 

just debts 

 

--- Before processing a member for discharge for misconduct consisting of a 

pattern of misconduct, a commander must ensure efforts to rehabilitate the 

member, allowing the member the opportunity to overcome deficiencies, 

have been made and documented 

 

--- Members approved for discharge are eligible for probation and 

rehabilitation 
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-- Conviction by civil authorities: when the member is convicted or there is a 

finding that amounts to a conviction of an offense which would authorize a 

punitive discharge under the UCMJ or when the sentence by civilian authorities 

actually includes confinement for six months or more 

 

--- A commander must initiate discharge or seek a waiver of the discharge 

when the civilian conviction involves an offense for which a punitive 

discharge and confinement for one year or more would be authorized under 

the UCMJ 

 

--- If the commander has knowledge of such a civilian conviction and fails to 

act within a reasonable time, that failure to act may result in a constructive 

waiver of the commanderôs ability to discharge the member 

 

--- Members approved for discharge are eligible for P & R 

 

-- Commission of a serious offense: includes offenses for which a punitive 

discharge would be authorized under the UCMJ.  Members approved for 

discharge are eligible for P & R. 

 

-- Noncompliance with ñsafe sexò order: having human immunodeficiency virus 

(HIV) and not complying with lawfully ordered preventive medicine 

procedures.  Members approved for discharge are not eligible for probation and 

rehabilitation. 

 

-- Drug abuse: the illegal, wrongful, or improper use, possession, sale, transfer, or 

introduction onto a military installation of any drug 

 

--- The term ñdrugò includes anabolic and androgenic steroids, and any 

intoxicating substances, other than alcohol, that are inhaled, injected, 

consumed or introduced into the body for purposes of altering mood or 

function 

 

--- The term ñdrug abuseò includes improper use of prescription medications 

 

--- Commanders must act promptly when information indicates drug abuse and 

initiate discharge or seek a waiver of the discharge 

 

--- A member found to have abused drugs will  be discharged unless the 

member meets all seven of the retention criteria in AFI 36-3208, paragraph 

5.55.2.1.  The member has the burden of proving he or she meets all seven 

retention criteria 

 

---- Members approved for discharge are not eligible for probation and 

rehabilitation 
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DISCHARGE IN THE INTEREST OF NATIONAL SECURITY  

 

 A member whose retention is clearly inconsistent with the interest of national 

security may be discharged 

 

 Discharge may only be initiated after criteria in AFI 36-3208, paragraphs 5.57.1 

and 5.57.2 have been met 

 

 Discharge may be characterized as entry level, honorable, general, or UOTHC 

 

 Members approved for discharge are not eligible for probation and rehabilitation 

 

FAILURE IN PRISONER RETRAINING /REHABILITATION  

 

 Applies to members in correction and rehabilitation programs 

 

 Service is ordinarily characterized as general 

 

FAILURE IN THE FITNESS PROGRAM  

 

 A member who does not meet fitness standards as set out in AFI 10-248 may be 

discharged when the failure is the result of a cause in the memberôs control. 

 

 Characterization of service is restricted to honorable if failure in the program is the 

sole reason for discharge. 

 

-- Members approved for discharge should be considered for P & R 

 

REFERENCES:  

AFI 10-248, Fitness Program (25 September 2006, incorporating Change 1, 

22 August 2007) 

AFI 36-3208, Administrative Separation of Airmen (9 July 2004) 
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INVOLUNTARY SEPARATION O F ENLISTED MEMBERS: 

PROCEDURES 
 

 

Enlisted members may be involuntarily separated through two different processes.  

Most cases are processed using notification procedures.  However, if a member is 

entitled to an administrative discharge board, board procedures are used.  Before 

initiating involuntary separation of a member, commanders must consult with the 

servicing staff judge advocate (SJA) and military personnel flight.   

 

BOARD ENTITLEMENT  

 

 A member recommended for discharge must be offered a hearing by an 

administrative discharge board if one of the following conditions applies 

 

-- The member is a noncommissioned officer at the time discharge processing 

starts 

 

-- The member has six years or more total active and inactive service, including 

delayed enlistment time, at the time discharge processing starts 

 

-- The commander recommends a UOTHC characterization 

 

-- The reason for discharge is homosexual conduct 

 

-- Discharge in the interest of national security is recommended (ensure 

appropriate clearance to proceed) 

 

-- The member is a commissioned or warrant officer of the USAFR 

 

NOTIFICATION PROCEDURES 

 

 Before the member may be discharged, a medical examination must document 

 

-- Any medical aspects pertaining to the reason for discharge, and 

 

-- That the member is or is not medically qualified for worldwide service and 

separation. 

 

 An EPR or LOE must be generated for discharges based on parenthood, conditions 

that interfere with military service, unsatisfactory performance, or failure in the 

fitness program 

 



84 ï The Military Commander and the Law (2008 edition) 

 If there is sufficient documentation or evidence supporting a basis for discharge, 

the commander serves a notification memorandum on the member (AFI 36-3208, 

Figure 6.1 or 6.2) 

 

 The member immediately signs a receipt of notification memorandum (AFI 36-

3208, Figure 6.3) 

 

 After receiving the notification memorandum, the member has three duty days to 

prepare a response (AFI 36-3208, Figure 6.4) 

 

 The commander considers the memberôs response, if any, and if the commander 

still recommends discharge, he or she signs a recommendation for discharge to the 

special court-martial convening authority (SPCMCA), who is usually the wing 

commander (AFI 36-3208, Figure 6.5) 

 

 The servicing SJA prepares a legal review of the package and forwards the package 

to the SPCMCA 

 

 The SPCMCA reviews the package and the SJAôs legal review 

 

-- If the SPCMCA is also the separation authority, the SPCMCA determines if 

there is a basis for discharge, if the member should be discharged, how to 

characterize the memberôs service if the member should be discharged; and 

whether to offer P&R (if available) if the member should be discharged 

 

-- If the SPCMCA is not the separation authority, the SPCMCA will forward the 

package to the general court-martial convening authority (GCMCA), who is 

usually the numbered air force (NAF) commander, with a recommendation 

concerning if there is a basis for discharge, if the member should be discharged, 

how to characterize the memberôs service if the member should be discharged; 

and whether to offer probation and rehabilitation (P&R) (if available) if the 

member should be discharged 

 

BOARD HEARING PROCEDURES 

 

 After receiving the notification memorandum, the member has seven duty days to: 

 

-- Request a board hearing or waive his or her right to a board hearing 

unconditionally (AFI 36-3208, Figure 6.8), or 

 

-- Waive the board hearing contingent upon receiving a specific type of discharge, 

which is called a conditional waiver (AFI 36-3208, Figure 6.9). 

 

 The commander considers the memberôs response, if any, and if the commander 

still recommends discharge, he or she signs a recommendation for discharge to the 

SPCMCA (AFI 36-3208, Figure 6.5) 
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 In cases where the member requests a board hearing, the SPCMCA reviews the 

recommendation for discharge and either sends the file back to the unit for further 

action (normally to withdraw the action or reinitiate the action using different 

grounds or evidence) or convenes a discharge board 

 

 The administrative board convenes, considers all the evidence, and makes 

 

-- Findings of fact as to whether each allegation set out in the notification 

memorandum is supported by a preponderance of the evidence (more likely 

than not) 

 

-- A separate finding on each allegation set out in the notification memorandum 

 

-- Findings as to whether a basis for discharge exists 

 

-- A recommendation to discharge or retain 

 

-- A recommended characterization of service if the board recommends discharge 

 

-- A recommendation concerning P&R (if member is eligible) if the board 

recommends discharge 

 

 The servicing SJA prepares a legal review of the package and forwards the package 

to the SPCMCA 

 

 The SPCMCA takes final action if referral to the GCMCA is not required or 

forwards the package to the GCMCA if referral to the GCMCA is required 

 

 Members with more than 16 but less than 20 years service are entitled to special 

probation consideration (called lengthy service consideration) upon request and 

may not be separated before forwarding to HQ AFMPC/DPMARS2 for review 

 

REFERENCE:  

AFI 36-3208, Administrative Separation of Airmen (9 July 2004) 
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INVOLUNTARY SEPARATION O F ENLISTED MEMBERS: 

PROBATION AND REHABILITATION  
 

 

The Air Force program of probation and rehabilitation (P&R) allows the Air Force to 

retain a trained resource while allowing enlisted members another opportunity to 

complete their service honorably.  P&R is a conditional suspension of an approved 

administrative discharge for cause.  In deserving cases, it lets a member prove he or she 

is able to meet Air Force standards. 

 

P &  R CONSIDERATIONS  

 

 Only the discharge authority can suspend the execution of a discharge for P&R 

 

 Members who have completed at least 16 but less than 20 years of active service 

are entitled to special consideration upon their request and their cases are forwarded 

to HQ AFMPC/DPMARS2 for review concerning probation 

 

 P&R is appropriate for members: 

 

-- Who demonstrate a potential to serve satisfactorily 

 

-- Who have the capacity to be rehabilitated for continued military service or 

completion of the current enlistment 

 

-- Whose retention on a probationary status is consistent with the maintenance of 

good order and discipline 

 

WHO IS ELIGIBLE  

 

 Members are not eligible for P&R if the reason for discharge is one of the 

following 

 

-- Failure to comply with preventive medicine counseling (safe-sex order) by a 

member with human immunodeficiency virus (HIV) 

 

-- Fraudulent entry 

 

-- Entry level performance or conduct 

 

-- Homosexual conduct 

 

-- In the interest of national security 
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-- Drug abuse 

 

-- In lieu of trial by court-martial 

 

 If the reason for discharge is unsatisfactory performance or misconduct (except 

failure to comply with preventive medicine counseling by a member with HIV and 

drug abuse): 

 

-- The case file must show the initiating commander, board members if a hearing 

is involved, and the separation authority considered P&R;  

 

-- If the initiating commander does not recommend P&R, he or she must give the 

reason for not recommending P&R; and 

 

-- If the initiating commander recommended P&R and the separation authority 

disapproved that recommendation, the separation authority must state the 

reason for his or her decision.  

 

P &  R PROCEDURES 

 

 Suspending the execution of an approved discharge is contingent on successful 

completion of rehabilitation 

 

-- The separation authority sets a specific period of rehabilitation, which is not 

less than 6 months or more than 12 months 

 

-- The probationary period is usually served in the current unit of assignment, but 

reassignment to another local unit or within the MAJCOM may be authorized if 

the circumstances of the case warrant 

 

 If the decision is made to offer a member P&R, the commander must 

 

-- Give the member a factsheet with information about the program (AFI 36-3208, 

Figure 7.2) 

 

-- Counsel the member, emphasizing 

 

--- The importance of an honorable service characterization 

 

--- Dif ficulties in civilian life which the approved discharge might cause 

 

--- The very remote chance that the type of discharge, once executed, would be 

changed 

 

--- The fact that an offer of P&R does not excuse the memberôs conduct 
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--- The member can only prevent execution of the discharge by good conduct 

and duty performance 

 

--- The commander will be the judge of performance and conduct during the 

period of P&R 

 

--- The offer of P&R is not an attempt at involuntary retention 

 

-- Find out whether the member has enough retainability to complete P&R, and if 

not, try to get a voluntary request for extension 

 

-- Require members who accept P&R to sign statements of understanding and 

acceptance of the terms of probation 

 

-- Ensure the terms of probation are set out in a letter from the separation 

authority and countersign the letter (AFI 36-3208, Figure 7.1) 

 

-- Require members who refuse P&R or fail to satisfy the retention requirements 

to sign a statement: 

 

--- Acknowledging understanding of the rehabilitation privilege, 

 

--- Giving the date the commander counseled the member, and 

 

--- Acknowledging understanding of the effects of refusal to accept P&R. 

 

-- Ensure the statement and the letter from the separation authority are returned to 

the separation authority 

 

WHAT HAPPENS DURING P &  R 

 

 The commander is the primary judge of the memberôs performance 

 

-- Commanders are not required to set up a special rehabilitation program because 

the member is expected to perform duties appropriate to his or her grade, skill 

level, and experience 

 

-- An EPR is prepared every 90 days 

 

-- Promotion consideration is according to AFI 36-2502 

 

-- Members are not selected for formal training while in P&R 

 

-- A commander usually should not place a member in P&R on the control roster, 

and the commander should consider removing the member from the control 

roster if the member is on it when placed in P&R 
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-- Reenlistment consideration is according to AFI 36-2606 

 

COMPLETING P &  R 

 

 If a member successfully completes P & R 

 

-- The approved discharge is automatically and permanently canceled 

 

-- Separation at ETS will result in an honorable service characterization 

 

-- Future failure to maintain standards may be the basis for new discharge 

proceedings, and 

 

-- Eligibility for reenlistment will be according to AFI 36-2606 and none of the 

reasons for recommending discharge that existed before P&R began may be 

used as basis for denial of reenlistment 

 

OTHER COMMAND OPTIONS 

 

 Commanders have other options during P&R, including: 

 

-- Canceling the probation in whole or in part where memberôs good conduct 

clearly shows goals of P&R have been met 

 

-- Extending the probationary period (original period plus extension may not 

exceed one year) where member has made progress but the commander is not 

sure rehabilitation is complete. 

 

TERMINATING BEFORE P &  R IS COMPLETED  

 

 If a decision is made to initiate vacation (termination) of the suspension, the 

commander notifies the member by a letter, which gives: 

 

-- The reason for the action 

 

-- The name, address and phone number of military legal counsel (often the ADC) 

 

-- Instruction that the member may secure civilian counsel at his own expense 

 

-- Instruction to reply within seven workdays (rebuttal or waiver of right to rebut) 

 

REFERENCES: 

AFI 36-2502, Airman Promotion Program (6 August 2002) 

AFI 36-2606, Reenlistment in the United States Air Force (21 November 2001) 

AFI 36-3208, Administrative Separation of Airmen (9 July 2004) 
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VOLUNTARY SEPARATION OF ENLISTED MEMBERS PRIOR TO 

EXPIRATION OF TERM OF SERVICE  
 

 

In contrast to involuntary discharges, there are instances when the voluntary separation 

of an enlisted member prior to expiration of term of service (PETS) benefits the 

member and the Air Force.  An immediate commanderôs primary role is to recommend 

approval or disapproval of the action.  If recommending disapproval, the commander 

must provide reasons for recommending disapproval of the package.  Reasons for 

separation PETS are discussed below. 

 

 Convenience of the government: enlisted members may request separation for the 

following 

 

-- Entering an officer training program 

 

-- Early release to further education 

 

-- Training at an accredited school for medical education as a physician, dentist, 

osteopath, veterinarian, optometrist, or clinical psychologist 

 

-- Elimination from Officer Training School (OTS) if the member enlisted 

specifically for OTS 

 

-- Nonfulfillment of enlistment or reenlistment agreement by the Air Force 

 

-- Becoming a sole surviving son or daughter after enlistment 

 

-- Early release from extension of service 

 

-- Acceptance of public office 

 

-- Conscientious objection 

 

-- Pregnancy or childbirth 

 

-- Early release for Christmas, if the date of separation falls on or after 9 

December and before 8 January the following year 

 

-- Medal of Honor recipient 

 

-- Other situations when early separation is in the best interests of the Air Force 

 

 Dependency or hardship: Enlisted members may request discharge when genuine 

dependency or undue hardship exists 
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-- Undue hardship does not necessarily exist because of altered income, the family 

is separated, or the family suffers from the inconveniences incident to military 

service 

 

-- If all of the following factors are present, a basis for discharge may exist 

 

--- The dependency or hardship is not temporary 

 

--- Conditions have arisen or have been aggravated to an excessive degree 

since the member entered active duty 

 

--- The member has made every reasonable effort to remedy the situation 

 

--- Separation will eliminate or materially alleviate the conditions 

 

--- There are no means of alleviation available other than separation 

 

REFERENCE: 

AFI 36-3208, Administrative Separation of Airmen (9 July 2004) 
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OFFICER SEPARATIONS  
 

Officer separations operate similarly to enlisted separations.  However, certain key 

differences exist.  Most of the differences revolve around definitions, terminology, and 

authorities for officer separations. 

 

DEFINITIONS  

 

 Nonprobationary officer: 

 

-- Regular officer with five or more years of active commissioned service as 

determined by the officerôs total active federal commissioned service date, or 

 

-- Reserve officer with five or more years of commissioned service (inactive or 

active) as determined by the officerôs total federal commissioned service date 

 

 Probationary officer: 

 

-- Regular officer who has completed less than five years of active commissioned 

service as determined by the officerôs total active federal commissioned service 

date, or  

 

-- Reserve officer who has completed less than five years of commissioned 

service (inactive or active) as determined by the officerôs total federal 

commissioned service date 

 

VOLUNTARY SEPARATION  

 

 Officers may apply for voluntary separation prior to expiration of term of service 

under AFI 36-3207, Chapter 2, for a variety of reasons, which include 

 

-- Completion of Active Duty Service Commitment 

 

-- Hardship 

 

-- Pregnancy 

 

-- Conscientious objector status 

 

-- Medal of Honor recipient 

 

-- Other miscellaneous reasons 
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 Voluntary separations are subject to approval by the Secretary of the Air Force 

(SecAF); SecAF or designee may disapprove an application if, among other 

reasons, the officer 

 

-- Has had charges preferred or is under investigation 

 

-- Remains absent without leave or absent in the hands of civil authorities 

 

-- Defaulted with respect to public property or funds 

 

-- Has been sentenced by a court-martial to dismissal 

 

-- Is being considered for administrative discharge proceedings 

 

-- Submits an application during war, when war is imminent, or during an 

emergency declared by the President or Congress 

 

-- Has an ADSC for advanced educational assistance, government-funded 

education or training programs, special pay, or bonus pay (restriction applies 

even when the reason for separation is pregnancy) 

 

 Characterization of service is honorable 

 

INVOLUNTARY SEPARATIONS NOT ñFOR CAUSEò SEPARATIONS  

 

 Officers may be separated involuntarily under AFI 36-3207, Chapter 3, Section 3B, 

for various reasons that are not for cause 

 

 Many involuntary separations are required by law, e.g., reserve officers who reach 

age limit, those nonselected for promotion, and officers who have reached 

maximum years of commissioned service or service in grade 

 

 Other involuntary separations include loss of ecclesiastical endorsement; failure to 

complete or pass medical training, nursing examinations, nursing intern programs; 

and officers in health care fields who do not have required licenses 

 

 Only an honorable characterization is authorized for involuntary separations that 

are not for cause 

 

ADMINISTRATIVE DISCHARGE FOR CAUSE 

 

 Grounds for discharge for cause are found in AFI 36-3206, Chapter 2 (substandard 

performance of duty) and Chapter 3 (misconduct, moral or professional dereliction, 

homosexual conduct, or in the interest of national security) 

 

 Substandard Performance of Duty 
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-- Restricted to an honorable or general (under honorable conditions) 

characterization 

 

-- Includes broad categories subjecting an officer to separation, including 

 

--- Failure to show acceptable qualities of leadership or proficiency 

 

--- Failure to achieve acceptable standards of proficiency required of an officer 

in his or her grade 

 

--- Failure to discharge duties equal to his or her grade and experience 

 

--- Substandard performance of duty resulting in an unacceptable record of 

effectiveness 

 

--- A record of marginal service over an extended time as shown by 

performance reports covering two or more jobs and prepared by at least two 

different supervisors 

 

--- Mental disorders that interfere with the officerôs performance of duty and 

do not fall within the purview of the medical discharge process 

 

--- Apathy or defective attitude 

 

--- Failure in the fitness program as specified in AFI 10-248 

 

--- Failure to conform to prescribed standards of dress, physical fitness, or 

personal appearance 

 

---- For cause separation under AFI 36-3206, Chapter 3, is appropriate if 

failure is deliberate 

 

--- Inability to perform duties because of family care responsibilities 

 

--- Failure to maintain satisfactory progress while in an active status student 

officer program 

 

-- Before discharging an officer under this chapter, there should be a documented 

history of problems and documented efforts to correct the officerôs conduct 

 

-- If an officer is being separated for reasons under this chapter and received 

education assistance, special pay, or bonus money, the officer is subject to 

recoupment 
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 Misconduct, Moral or Professional Dereliction, or In the Interest of National 

Security  

 

-- When officers engage in some form of misconduct, discharge under this chapter 

is often the most appropriate basis  

 

-- Although not necessarily considered misconduct, discharges for homosexual 

conduct and fear of flying for rated officers fall under this chapter 

 

-- Some other specific grounds for discharge, besides homosexual conduct and 

fear of flying for rated officers, include 

 

--- Having human immunodeficiency virus (HIV) and not complying with 

lawfully ordered preventive medicine procedures (i.e., safe-sex order) 

 

--- Failure to meet financial obligations 

 

--- Intentional or discreditable mismanagement of personal affairs 

 

--- Drug abuse, which is defined as the illegal, wrongful, or improper use, 

possession, sale, transfer, or introduction onto a military installation of any 

drug 

 

--- Serious or recurring misconduct punishable by civilian or military 

authorities 

 

--- Intentional neglect or intentional failure to either perform assigned duties or 

complete required training 

 

--- Misconduct resulting in the loss of professional status necessary to perform 

duties 

 

--- Intentionally misrepresenting or omitting facts concerning official matters 

 

--- Sexual perversion, including lewd and lascivious acts, sodomy not of a 

homosexual nature, indecent acts with a child 

 

--- Sexual deviation, including transvestitism, exhibitionism, voyeurism 

 

--- Retention is not clearly consistent with interests of national security 

 

--- Sentence by a court-martial to a period of confinement for more than 6 

months and not sentenced to a dismissal 

 

-- The service of officers separated under this chapter may be characterized as 

under other than honorable conditions (UOTHC).  The exceptions to this are 
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homosexual conduct, unless it is accompanied by aggravating factors, and drug 

use revealed as a result of self-identification or commander-directed urinalysis 

 

-- If an officer is being separated for reasons under this chapter, except 

homosexual conduct, and received education assistance, special pay, or bonus 

money, the officer is subject to recoupment.  Special rules apply concerning 

homosexual conduct cases that may or may not make the officer subject to 

recoupment. 

 

DISCHARGE PROCEDURES UNDER AFI  36-3206 

 

 The first step is for the unit commander to evaluate information and consult with 

the servicing staff judge advocate 

 

 If appropriate, the unit commander recommends discharge to the show cause 

authority (SCA), who is usually the wing commander if he or she is a general 

officer or the general court-martial convening authority, usually the numbered air 

force (NAF) commander, for wings not commanded by a general officer 

 

 If appropriate, the SCA initiates discharge action by signing a letter to the officer 

notifying him or her of the discharge action 

 

 Within 10 calendar days of receipt of the letter of notification, the officer submits 

evidence in response, applies for voluntary retirement (if eligible), tenders a 

resignation, or requests a delay to respond 

 

 If the SCA determines no action is warranted, the action is terminated 

 

 If the SCA determines discharge action is warranted, the type of processing that 

occurs depends on the officerôs status and the characterization recommended 

 

-- Not Board entitled:  If the officer is probationary, the case does not involve a 

recommendation for a UOTHC service characterization, and the reason for 

discharge is not homosexual conduct, the SCA notifies the officer that the case 

will be reviewed by the Air Force Personnel Board (AFPB).  The officer is not 

entitled to appear in front of or present witness testimony to the AFPB. 

 

-- Board entitled: If  the officer is nonprobationary; or the officer is probationary 

and a UOTHC discharge is recommended; or the officer is probationary and the 

reason for discharge is homosexual conduct; then the SCA notifies the officer 

that the officer will be required to show cause before a board of inquiry (BOI).  

The officer is entitled to appear in front of and present witness testimony to the 

BOI. 

 

 Final approval authority for separations initiated under AFI 36-3206 is SecAF 
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RESIGNATIONS IN L IEU OF FURTHER ADMINISTRATIVE DISCHARGE PROCEEDINGS 

(AFI 36-3207, CHAPTER 2, SECTION 2b) 

 

 When the SCA notifies an officer to show cause for retention, an officer may: 

 

-- Submit a resignation, or 

 

-- Submit a resignation to enlist and retire if eligible to apply for retirement in 

enlisted status. 

 

 These options should not be confused with resignations for the good of the service, 

which an officer may submit when facing a court-martial for alleged criminal 

conduct 

 

 The officer may be entitled to separation pay 

 

 SecAF is the approval authority 

 

REFERENCES: 

AFI 10-248, Fitness Program (22 September 2006, incorporating Change 1, 

22 August 2007) 

AFI 36-3206, Administrative Discharge Procedures for Commissioned Officers 

(9 June 2004) 

AFI 36-3207, Separating Commissioned Officers (9 July 2004) 
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ADMINISTRATIVE SEPARATION OF RESERVISTS 
 

 

AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air 

Force Reserve Members, applies to both officer and enlisted members of the reserve 

components not serving on extended active duty (EAD) with the regular Air Force.  

Table 2.1 lists all the permissible reasons for officer separations.  Similarly, Table 3.1 

lists all the permissible reasons for enlisted separations.   

 

 Processing of reservist discharge actions varies depending on whether the member 

is a Category A (CAT A) or Category B (CAT B) reservist 

 

 Remember that letters of counseling, letters of admonition, and letters of reprimand 

for reservists are not procedurally correct unless they allow the member 30 days to 

respond, as opposed to the 3 duty days for active duty members 

 

-- CAT A (Unit) 

 

--- The memberôs unit commander initiates the discharge action and the 

servicing staff judge advocate (SJA) reviews the action for legal sufficiency 

 

--- The unit forwards the file through the wing commander to HQ 

AFRC/DPML for processing to AFRC/CC or AFRC/CV, the discharge 

authorities for CAT A reservists 

 

--- HQ AFRC/DPML notifies the member of the discharge recommendation by 

certified mail and gives the member the opportunity to respond 

 

--- HQ AFRC/JA reviews the case file and determines if it is sufficiently 

documented to support the basis for discharge 

 

--- If the case file lacks such documentation, HQ AFRC will ask the unit to get 

the supporting documentation 

 

-- CAT B Individual Mobilization Augmentees (IMAs) 

 

--- If not already assigned to HQ ARPC, the member must be reassigned to HQ 

ARPC.  The commander to whom a reservist is attached for training 

forwards the information to HQ ARPC/DPAD, recommending the member 

be reassigned to HQ ARPC for discharge action. 
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--- HQ ARPC/DPAD notifies the member of the discharge recommendation by 

certified mail and gives the member an opportunity to respond 

 

--- The case is then forwarded to the MAJCOM reserve affairs office, and if 

that office concurs with the discharge, it forwards the file to HQ ARPC/CC, 

the discharge authority for IMAs 

 

--- HQ ARPC/JA reviews the case file and determines if it is sufficiently 

documented to support the basis for discharge 

 

--- If the case file lacks such documentation, HQ ARPC will ask the unit to get 

the supportive documentation 

 

--- Simply reassigning a reservist to HQ ARPC for discharge without the 

supporting documentation will not result in the respondent being discharged 

 

 The following reservists are entitled to present their cases before an administrative 

discharge board 

 

-- Enlisted: if the recommended characterization of service in the letter of 

notification is under other than honorable conditions (UOTHC), the respondent 

is a noncommissioned officer, the respondent has six or more years of 

satisfactory service for retirement, or the discharge recommended is based upon 

an allegation of homosexual conduct. 

 

-- Officers: an officer who has completed five or more years of service as a 

commissioned officer in any of the armed forces as determined from the total 

federal commissioned service date; a probationary officer (an officer who has 

completed fewer than five years of service as a commissioned officer in any of 

the armed forces as determined from the total federal commissioned service 

date) when the recommended characterization of service contained in the letter 

of notification is UOTHC or when the basis for discharge is homosexual 

conduct 

 

REFERENCES: 

AFI 36-2115, Assignments within the Reserve Components (8 April 2005) 

AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air 

Force Reserve Members (14 April 2005) 
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LOSS OF VETERANSô BENEFITS 
 

To become eligible for veteransô benefits, the active duty member must have been 

discharged or released under conditions other than dishonorable, which is broader in 

this context than the term as defined in Rule for Court-Martial 1003(b)(3)(B) 

 

 Discharge or release because of any of the following offenses is considered to have 

been issued under dishonorable conditions 

 

-- Acceptance of an under other than honorable conditions (UOTHC) discharge to 

avoid trial by general court-martial 

 

-- Mutiny or spying 

 

-- An offense involving moral turpitude, including (generally) a conviction of a 

felony 

 

-- Willful and persistent misconduct, including a UOTHC discharge if it is 

determined that the discharge was issued for willful and persistent misconduct, 

but not including a discharge because of a minor offense if service was 

otherwise honest, faithful and meritorious 

 

-- Homosexual acts involving aggravating circumstances or other factors affecting 

the performance of duty, including 

 

--- Child molestation 

 

--- Homosexual prostitution 

 

--- Homosexual acts or conduct accompanied by assault or coercion 

 

--- Homosexual acts or conduct taking place between service members of 

disparate rank, grade, or status when a service member has taken advantage 

of his or her superior rank, grade, or status 

 

 Benefits are also not payable where the member was discharged or released under 

one of the following conditions 

 

-- As a conscientious objector who refused to perform military duty, wear the 

uniform, or comply with lawful orders of competent military authorities 

 

-- By reason of the sentence of a general court-martial 

 

-- Resignation by an officer for the good of the service 
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-- As a deserter 

 

-- As an alien during a period of hostilities where it is shown the member 

requested his or her release 

 

-- By reason of a UOTHC discharge as a result of an absence without leave for a 

continuous period of at least 180 days 

 

 A punitive discharge or UOTHC characterization does not necessarily deprive a 

member of benefits administered by the VA 

 

 Normally, benefits earned during an earlier period of honorable service are not 

voided by a punitive discharge or a UOTHC discharge during a subsequent 

enlistment (38 U.S.C. § 5303(a); United States v. McElroy, 40 M.J. 368, 372 

(C.M.A. 1994)). 

 

 Any person may be denied VA benefits, regardless of an earlier period of honorable 

service, if shown by evidence satisfactory to the Secretary of Veteranôs Affairs to 

be guilty of: 

 

-- Filing a fraudulent claim for benefits, 

 

-- Treason, or  

 

-- Subversive activities. 

 

REFERENCES: 

38 U.S.C. §§ 5303, 6103-05 

38 C.F.R. § 3.12 

United States v. McElroy, 40 M.J. 368, 372 (C.M.A. 1994)
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INSTALLATION JURISDICTION  
 

 

To understand the degree of control a commander has over an Air Force installation, 

one must be familiar with the concepts of title and jurisdiction 

 

TITLE  

 

 Title in relation to a military installation is virtually the same as in a private real 

estate transaction.  Title simply means legal ownershipðthe legal right to the use 

and possession of a designated piece of property. 

 

 In most cases, the Air Force has title to the property on which its installations are 

located.  However, some installations sit on leased property or have portions of the 

base sitting on leased property. 

 

 The installation civil engineer maintains the deed or lease to the installation.  

Questions concerning title to the installationôs real property should be referred to 

the SJA. 

 

JURISDICTION  

 

 The concept of jurisdiction is separate and distinct from that of title 

 

 Jurisdiction includes the right to legislate (i.e., implement laws, rules and 

regulations) and to enforce those laws.  Having title does not necessarily include 

legislative jurisdiction. 

 

SOURCES OF LEGISLATIVE JURISDICTION  

 

 Article I, § 8, cl. 17, of the United States Constitution confers upon Congress the 

power to exercise legislative jurisdiction over federal property.  The government 

can acquire the right to exercise legislative jurisdiction in three ways. 

 

 Purchase and Consent: The federal government purchases the property and the state 

legislature consents to giving the federal government jurisdiction 

 

 Cession: After the federal government acquires title to property, the state may cede 

jurisdiction, in whole or in part, to the federal government.  The federal 

government can, with the consent of Congress, later retrocede jurisdiction back to 

the state.  Prior to 1940, it was presumed that jurisdiction was ceded at the time the 

government acquired the property.  Since 1940, however, there must be an 

affirmative acceptance of jurisdiction before the federal government will have 

legislative jurisdiction.  40 U.S.C.S. §§ 3111 and 3112.  Check the deed to 

determine when the federal government acquired the property. 
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 Reservation: At the time the federal government ceded property to establish a state, 

particularly in the western United States, it reserved some of the land as federal 

property.  In that case, the federal government retained legislative jurisdiction over 

the property it reserved.  Again, check the deed. 

 

TYPES OF LEGISLATIVE JURISDICTION  

 

 The inquiry does not stop with determining if the federal government has 

legislative jurisdiction.  It is also necessary to determine what type of jurisdiction it 

has.  There are four types of legislative jurisdiction. 

 

-- Exclusive Jurisdiction: As the term implies, this type of jurisdiction gives the 

federal government sole authority to legislate.  Unless exclusive jurisdiction 

was reserved at the time land was granted to the state, it is necessary to go back 

to the state for exclusive jurisdiction.  The state may have elected to reserve 

some authority, e.g., authority to serve civil and criminal process on the 

property.  If the state failed to reserve such authority, it is waived.  For some 

years now, it has been federal policy not to acquire exclusive jurisdiction.  

While at first blush this may seem odd, there are legitimate reasons for the 

policy.  For instance, state and local authorities may be able to deal better with 

particular situations than the federal government, e.g., child welfare services, 

domestic relations matters, etc. 

 

-- Concurrent Jurisdiction: Both the state and federal governments retain all their 

legislative authority.  In the event of conflict, the federal government prevails 

under the Supremacy Clause of the Constitution.  Art. VI, Clause 2, U.S. 

Constitution. 

 

-- Partial Jurisdiction: Both the state and federal government have some 

legislative authority, but neither one has absolute power.  For instance, the state 

may have reserved the authority to impose and collect taxes or it may have 

ceded only criminal jurisdiction over the property.  Again, federal supremacy 

applies in the event of a conflict. 

 

-- Proprietary Jurisdiction: In this case, the U.S. is like any other party who has 

only a possessory interest in the property it occupies.  The U.S. is simply a 

tenant with virtually no legislative authority.  The federal government maintains 

immunity and supremacy for inherently governmental functions.  The only 

federal laws that apply are those that do not rely upon federal jurisdiction, e.g., 

espionage, bank robbery, tax fraud, counterfeiting, etc.  However, the 

installation commander can still exclude civilians from the area pursuant to the 

commanderôs inherent authority.  Greer v. Spock, 424 U.S. 828 (1976). 
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REFERENCE: 

U.S. CONST. art. I, § 8, cl. 17 

U.S. CONST. art. VI, cl.2 

40 U.S.C. §§ 3111 and 3112 

Greer v. Spock, 424 U.S. 828 (1976) 

AFI 32-9001, Acquisition of Real Property (27 July 1994) 
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FEDERAL MAGISTRATE PROGRAM  
 

 

The federal magistrate program provides an additional means of enforcing discipline 

on the base.  The availability of the program depends on the location and jurisdiction of 

the base, the type and locale of the offense, and the status of the offender.  The 

commander has the full range of administrative sanctions, as well as criminal sanctions 

under the UCMJ, available when dealing with misconduct by a military member.  The 

options are more limited when dealing with a civilian offender. 

 

COMMANDER RESPONSIBILITIES AND OPTIONS 

 

 Civilian employees 

 

-- Administrative sanctions run the gamut from administrative counseling and 

reprimands to removal.  AFI 36-704, Discipline and Adverse Actions. 

 

-- A civilian employee may also be subject to any other administrative or criminal 

sanctions discussed below.  However, there may be some restrictions. 

 

 Any civilian may be subject to administrative sanctions 

 

-- The installation commander may suspend or revoke privileges, such as 

 

--- Commercial solicitation 

 

--- Driving on the installation 

 

--- Base exchange and commissary use 

 

-- For misconduct, the commander may terminate entitlement to military family 

housing.  Must give 30 days written notice and the government pays for the 

move. 

 

-- The commander may bar any civilian from the installation.  Must allow access 

for medical care for dependent family members and retirees. 

 

 Criminal actions committed by civilians on an installation with federal jurisdiction 

may be handled in federal court, including magistrate court 

 

-- Any federal statute that does not rely on territorial jurisdiction may result in 

prosecution regardless of the status of the base, e.g., counterfeiting, espionage, 

sabotage, bribery of federal officers 
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-- If the base has only proprietary jurisdiction, federal statutes that rely on 

territorial jurisdiction may not be enforced in federal court.  They must be 

handled in state court. 

 

-- If the base has exclusive federal jurisdiction, the state may not prosecute for 

offenses committed on the installation.  Federal courts provide the only remedy. 

 

-- If the offender violated state law, a violation of the Assimilative Crimes Act, 18 

U.S.C. § 13, may be alleged 

 

--- This potentially makes violating a state statute a federal offense 

 

--- This is available where the conduct does not otherwise violate a federal 

statute 

 

HOW MAGISTRATE COURT WORKS 

 

 Federal magistrate court is an alternative to prosecution in federal district court 

 

 Prosecution in magistrate court requires the consent of the defendant 

 

 Magistrates normally try misdemeanor offenses (an offense for which the 

authorized penalty does not include more than 1 year imprisonment), and may try 

juvenile offenders 

 

 Air Force judge advocates, acting as special assistant U.S. attorneys, may prosecute 

cases in magistrate court under the provisions of AFI 51-905 

 

 The installation commander decides whether to refer the case to federal court after 

finding administrative steps inadequate 

 

 However, if safety, discipline, or other considerations warrant, a commander may 

make a blanket determination that administrative disposition of certain offenses 

committed by civilians on base is not appropriate and that all such offenses should 

be referred to a U.S. magistrate judge for trial 

 

REFERENCES: 

18 U.S.C. § 13 

AFI 36-703, Civilian Conduct and Responsibility (1 August 1999) 

AFI 36-704, Discipline and Adverse Actions (22 July 1994) 

AFI 51-905, Use of Magistrate Judges for Trial of Misdemeanors Committed by 

Civilians (1 June 1998) 
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COURT-MARTIAL JURISDICTION UNDER THE UCMJ 
 

 

TYPES OF JURISDICTION  
 

ï Military Offenses: Courts-martial have exclusive power to hear and decide ñpurely 

military offenses.ò  Rule for Courts-Martial (R.C.M.) 201(d)(1). 

 

ï Nonmilitary Offenses: Crimes that violate both the UCMJ and local criminal law 

may be tried by a court-martial, a civilian court, or both.  R.C.M. 201(d)(2). 

 

-- A military member may not be tried for the same misconduct by both a court-

martial and another federal court.  U.S. CONST. amend. V; R.C.M. 

907(b)(2)(C). 

 

-- A military member may be tried for the same misconduct by both court-martial 

and state court.  However, if a military member was tried by a state court, 

regardless of the outcome, as a matter of policy, Secretary of the Air Force 

approval is required before proceeding with a court-martial.  AFI 51-201, para 

2.5.2. 

 

-- Host nation treaties govern exercise of jurisdiction over military members 

overseas 

 

JURISDICTION OVER THE OFFENSE (RCM  203) 

 

ï The Supreme Court has held that jurisdiction in a court-martial is based solely on 

the status of the accused as a member of the armed forces.  Essentially, if the 

member is on active duty, the service has jurisdiction.  Solorio v. United States, 483 

U.S. 435 (1987). 

 

JURISDICTION OVER THE PERSON (RCM  202) 

 

ï General Rule: Article 3(a), UCMJ, authorizes court-martial jurisdiction in all cases 

in which the service member was subject to the UCMJ at the time of the offense 

and is subject to the UCMJ at the time of trial 

 

ï Fraudulent Enlistment: Article 2(c), UCMJ, provides that, notwithstanding any 

other provision of law, a person serving with the armed forces is subject to the 

UCMJ until such personôs active duty service has been terminated in accordance 

with law or regulations promulgated by the Secretary of the Air Force if the person: 

 

--- Submitted voluntarily to military authority; 

 

--- Met the mental competence and minimum age qualifications at the time of 

voluntary submission to military authority; 



110 ï The Military Commander and the Law (2008 edition) 

 

--- Received military pay or allowances; and 

 

--- Performed military duties. 

 

ï Air Force Reserve: Articles 2(a)(1) and 2(a)(3), UCMJ, extend court-martial 

jurisdiction over reservists whenever they are in Title 10 status (meaning that they 

are on inactive duty training (IDT), active duty (AD), or annual training (AT)).  For 

guidance in this area, see R.C.M. 202 and 204(b)(1) and AFI 51-201, para 2.9,  

ñJurisdiction over Air Force Reserve and Air National Guard Members.ò 

 

-- Article 2(d), UCMJ, authorizes a member of the reserve to be ordered to active 

duty for nonjudicial punishment, Article 32 investigation, and trial by court-

martial 

 

-- The Air Force has placed certain restrictions on involuntary recall of reserve 

members 

 

-- An Air Force Reserve member may be ordered to active duty by an active 

component general court-martial convening authority.  AFI 51-201, para 2.9.4.  

The commanders of Air Force Reserve Command, 4th Air Force, 10th Air 

Force, or 22d Air Force may also order members assigned or attached to their 

respective commands to active duty.  AFI 51-201, para 2.9.4.4.  

 

-- An Air Force Reserve member recalled to active duty for court-martial may not 

be sentenced to confinement, or be required to serve a punishment consisting of 

any restrictions on liberty during the recall period of service, without approval 

of the Secretary of the Air Force.  The staff judge advocate will coordinate 

approval, as needed, to recall an Air Force Reserve member for court-martial 

when the sentence may include confinement.  AFI 51-201, para 2.9.5. 

 

-- Air Force Reserve members should not be involuntarily called to active duty 

solely for nonjudicial punishment or summary court-martial, although major 

command commanders or equivalents may grant waivers to this restriction in 

appropriate cases.  AFI 51-201, para 2.9.3. 

 

-- When determining whether the commander has UCMJ jurisdiction over the 

member, the commander must ask two questions: 

 

--- Was the member in military status at the time he or she committed the 

alleged misconduct?  If not, then no UCMJ jurisdiction exists. 

 

---- A member in active status (i.e. special tour, annual tour) is subject to 

the UCMJ from the beginning to the end of the tour, 24 hours a day 
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---- Generally, a member performing inactive duty training (IDT) or a 

unit training assembly (UTA) is subject to the UCMJ from the 

beginning to the end of the duty day, e.g., 0730 ï1630 

 

---- Even if no UCMJ jurisdiction exists, commanders always have 

jurisdiction to perform administrative actions and can hold members 

accountable for wrongdoing by using a variety of adverse 

administrative actions such as letters of counseling, admonishment, 

reprimand, etc. 

 

--- Will the member be in military status at the time the commander will 

impose punishment, such as an Article 15 punishment? 

 

---- Commanders can always ask whether the member will voluntarily 

submit to UCMJ jurisdiction by extending his or her tour or 

IDT/UTA 

 

---- Commanders can wait until the memberôs next scheduled training to 

offer Article 15 punishment 

 

---- If the member is under orders, the commander can involuntarily 

extend the member to impose Article 15 punishment before the 

orders expire 

 

---- If the member is performing an IDT or a UTA, the member cannot be 

extended because there are no orders to extend 

 

ï Air National Guard (ANG): A member of the National Guard is subject to court-

martial jurisdiction only when in federal service.  UCMJ art. 2(a)(3), 10 U.S.C. §§ 

12301, 12401 (2005). 

 

-- ANG members serve in one of two duty capacities: state duty status (also 

referred to as ñTitle 32ò status) and federal duty status (also referred to as ñTitle 

10ò status).  When ANG members are serving in their state duty (or Title 32) 

status they are subject to their state codes of military justice. 

 

-- It is very important to coordinate with your local SJA when addressing ANG 

military justice matters to ensure that we have jurisdiction over that person 

 

ï Retirees: Court-martial jurisdiction continues over retired Regular Air Force 

personnel entitled to pay.  UCMJ art. 2(a)(4) and (5). 

 

-- Retired members should not be court-martialed unless their conduct clearly 

links them with the military or is adverse to a significant military interest of the 

United States 
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-- Commanders should not prefer charges without Secretary of the Air Force 

approval unless the statute of limitations is about to run.  The staff judge 

advocate will coordinate approval, as needed, to recall a retired member for 

court-martial.  AFI 51-201, para 2.10. 

 

TERMINATION OF JURISDICTION  
 

ï General Rule: A valid discharge terminates jurisdiction.  There must be: 

 

-- Delivery of a valid discharge certificate; 

 

-- A final accounting of pay; and 

 

-- Completion of the clearing process required by appropriate service instructions. 

 

ï Exceptions under Article 3, UCMJ 

 

-- The member was subject to the UCMJ at the time of the offense and is subject 

to the UCMJ at the time of trial 

 

-- A fraudulently obtained discharge does not terminate military jurisdiction 

 

-- An Air Force Reserve member is not, by virtue of the termination of a period of 

active duty or inactive-duty training, ñshieldedò from jurisdiction for an offense 

committed during such period of active duty or inactive-duty training 

 

REFERENCES: 

U.S. CONST. amend. V 

10 U.S.C § 12301, 12401 

UCMJ arts. 2 & 3 

Rule for Courts-Martial 201-204 (2008) 

AFI 36-3209, Separation Procedures for Air Force National Guard and Air Force 

Reserve Members (14 April 2005) 

AFI 51-201, Administration of Military Justice (21 December 2007) 

Solorio v. United States, 483 U.S. 435 (1987) 

United States v. Wilson, 53 M.J. 327  (C.A.A.F. 2000) 
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A COMMANDERôS GUIDE TO THE AFOSI 
 

 

The Air Force Office of Special Investigations (AFOSI) provides specialized 

investigations and services to protect Air Force and DOD personnel, operations, and 

interests 

 

ORGANIZATION  

 

ï Established following WWII to preclude ñself-investigationò 

-- Patterned after the Federal Bureau of Investigations 

-- Removed from command channels as an independent centralized organization 

to ensure unbiased and factual investigations 

ï Became operational 1 August 1948, accountable to the Secretary of the Air Force.  

AFOSI is now organized under SAF/IG. 

ï Missions include investigating allegations of criminal activity and fraud, as well as 

counterintelligence and specialized investigative activities, counter-drug activities, 

protective service operations, and integrated force protection 

ï A combat-ready military organization that provides the Air Force a wartime 

capability to conduct, in hostile and uncertain environments, counter-threat 

operations to find, fix, track, and neutralize enemy threats 

-- To provide complete services to assist commanders in carrying out the 

responsibilities of command 

-- Since 1972, AFOSIôs CONUS personnel security investigation function 

transferred to DOD Defense Security Service (DSS).  AFOSI still assists DSS 

with overseas requirements. 

AFOSI AND COMMAND  

ï Requesting AFOSI investigative service 

-- AFI 71-101 V1, AFMD 39 and AFPD 71-1 

--- Only SECAF may direct AFOSI to delay, suspend or terminate an 

investigation, unless the investigation is conducted at the request of 

DOD/IG 

--- Investigations initiated on authority of AFOSI/CC, as delegated to 

subordinate AFOSI commanders and special agents in charge 
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--- AFOSI will brief Air Force commanders on progress of investigations 

affecting command 

--- Direct contact with commanders is essential for mission, e.g., search 

authorizations 

--- Any Air Force commander responsible for security, discipline, or law 

enforcement may request investigative support 

--- Coordination with AFOSI and the staff judge advocate (SJA) is required 

prior to commanders reassigning a person subject to an AFOSI 

investigation or ordering/permitting a commander directed 

inquiry/investigation when there is ongoing AFOSI investigation 

-- AFI 71-101 V1, Attachment 2 (AFOSI and SF investigative responsibilities) 

--- Generally, AFOSI will only investigate major offenses 

--- Minor offenses are normally handled by security forces, office of 

investigations   

--- Tailoring is permissible to make best use of investigative resources; 

considering technical expertise, investigative capability and available 

manpower 

ï Mutual support requirements 

-- Command role 

--- AFOSI requests and the appropriate commander or magistrate issues search 

and seizure authorizations based on probable cause requirements.  The SJA 

should be involved in every case involving a probable cause determination. 

--- Operations security (OPSEC) of AFOSI investigations 

---- Knowledge of an ongoing AFOSI investigation by unnecessary 

parties may jeopardize operations and compromise efforts to 

neutralize criminal or counterintelligence threats 

---- The exposure of AFOSI sources/agents/witnesses and investigative 

techniques could place persons and evidence at risk 

---- OPSEC is critical; restrict to base/staff officials on a strict 

ñneed-to-knowò basis 

--- Crime scene protection support 

---- AFOSI depends on command support and resources to protect crime 

scenes 
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----- Untrained though well-intentioned personnel who disturb or 

change the physical environment or handle objects at the 

crime scene can alter or destroy critical evidence 

----- Merely walking through or around a crime scene can add or 

remove trace items that could hamper an investigation 

---- Security Forces are usually the first-responders who secure and 

protect the scene for AFOSI 

----- Exclude witnesses, curiosity seekers, and limit to minimum of 

authorized personnel (e.g., medical/fire department) 

----- Rank or official position alone should not justify entry 

----- Command support of AFOSI access and control of area is 

vital 

 

--- Protection of agentôs grade (AFPD 71-1 and AFI 71-101 V1) 

---- The ability to carry out the mission is enhanced by concealing the 

rank of AFOSI special agents 

---- Commanders are required to ensure special procedures exist to 

protect agentsô personnel, medical and other administrative records 

---- Host commander may authorize permanent or temporary housing in 

officerôs quarters 

--- Handling complaints against AFOSI personnel 

---- Due to nature of duties, complaints of intimidation or harassment are 

not uncommon 

---- All should be immediately referred to the personôs immediate 

commander; all complaints will be thoroughly and expeditiously 

investigated by AFOSI 

-- AFOSI support to command 

--- AFOSI developmental files 

---- Preliminary inquiry initiated by AFOSI/CC or Region/CC and used 

to examine situation to determine if there is criminal activity 

warranting an investigation 

---- Information systematically collected on specific types of offenses or 

targets, typically using confidential informants or undercover agents 
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---- Information analyzed to determine need for individual substantive 

cases 

--- Child abuse/neglect 

---- Assist command in family advocacy program 

---- All allegations of serious child abuse or neglect must be reported to 

AFOSI, regardless of origin of complaint (personnel of family 

support and child care centers, social actions, medical, etc.) 

----- AFOSI has greater access to certain records  

----- Can provide fact-finding role to assist command and staff to 

make decisions 

--- AFOSIôs specialized functions 

---- Single manager of USAF polygraph program 

---- Specially trained mental health professionals using supervised 

cognitive interviews or forensic hypnosis as an aid to witness or 

victim memory enhancement 

---- Information operations and investigations assistance 

---- Regionally located computer crime investigators serve as specialists 

in the investigation of cyber crime, e.g., computer network intrusions 

and computer media search and seizure 

---- Forensic science consultants  

----- Regionally located experts with forensic sciences masters 

degrees 

----- May provide consultation, training, specialized investigative 

techniques in criminal cases, e.g., death investigations and 

sexual assaults 

---- Technical services 

----- Process and support requests to intercept wire, oral, or 

electronic communications for law enforcement or 

counterintelligence purposes.  See AFI 71-101 V1 or V4 for 

approval authorities. 
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---- Technical surveillance countermeasures 

----- Detection and neutralization of technical surveillance devices 

deployed against Air Force facilities 

----- Conducts security vulnerability surveys 

---- Protective Services 

----- Provides threat assessments; protects designated Air Force 

officials; protects foreign official guests of DOD in CONUS 

----- Assessments and estimates on terrorist and foreign 

intelligence threats to Air Force deployments, exercises, 

weapons facilities, and other base facilities upon request.  HQ 

AFOSI/JA, not the base legal office, provides legal advice for 

counterintelligence operations. 

---- Security violations 

----- AFOSI investigates all security incidents of espionage, 

suspected compromise of special access information, or 

deliberate compromise of classified information 

----- Does not investigate routine security violations 

AFOSI POLICY INFORMATION  

ï Apprehension/arrest 

-- Civilian special agents are authorized to arrest civilians under many 

circumstances.  However, not all detachments have civilian agents.  In addition, 

this authority will be used judiciously and only when necessary. 

--- Civilian agentôs authority is derived from 10 U.S.C. § 9027  

--- Specific guidelines promulgated by SECDEF and Attorney General 

-- Military agentôs authority is derived from the Manual for Courts-Martial  

--- Limited to individuals subject to UCMJ, not family members or nonmilitary 

U.S. citizens 

--- Only if required by operation or emergency (security forces routinely do so 

at AFOSIôs request) 

--- Military law enforcement personnel may temporarily detain civilians 

suspected of on-base offenses until civilian authorities arrive 
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ï Arming 

-- AFPD 71-1 authorizes agents to carry firearms (including concealed) for duties 

-- AFOSI offices required to maintain at least one handgun and ammunition for 

each agent assigned 

-- Weapons stored within AFOSI facilities or in security forces armory if the local 

detachment is inadequate for security purposes 

ï Sources and undercover agents 

-- Base human sources of information may be overt (officials) or covert (on a 

confidential basis) 

-- AFOSI undercover agents are specially trained and sent to installation to 

perform duties 

-- OPSEC and safety concerns dictate identity protections 

--- Investigative reports may conceal identities of sources; release of identities 

requires either concurrence of AFOSI detachment commander/special agent 

in charge or an order from a military judge.  See M.R.E. 507. 

--- Threatened Airman program is a personnel program; AFOSI provides threat 

validation and assessment as prelude to reassignment action 

-- Excellent investigative tool to develop valuable information about crimes 

planned/in progress 

TYPES OF AFOSI REPORTS AND RELEASE OF INFORMATION  

ï Routinely provided to commanders and their representatives, (i.e., SJA) 

ï Interim case reporting 

-- AFOSI may up-channel internal reporting of special interest cases where 

publicity or Congressional interest is expected 

-- Informs HQ AFOSI, Air Staff, commanders, and other agencies of significant 

matters affecting Air Force and DOD 

-- Separate and distinct from major command up-channel reporting 

ï Report of investigation (ROI) provided to command officials when investigation is 

complete 

-- Information obtained through investigation and witness interviews 
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-- No recommendations or suggestions on appropriate command action 

ï Special reports provided by HQ AFOSI highlighting a particular kind of 

investigative activity and pinpointing problems so commanders can better handle 

them 

-- Provides description of weaknesses or susceptible areas under command to alert 

functional managers for possible correctional or remedial actions, e.g., fraud 

information reports; narcotics information reports; narcotics briefs 

-- Reports requested by the Air Staff or other senior Air Force or DOD officials 

containing in-depth analysis of some area of concern Air Force-wide, e.g., 

damage to USAF aircraft 

ï Command reporting of actions taken 

-- Commanders should provide AFOSI with a report of action taken.  This allows 

AFOSI to ensure command action is included in appropriate national level 

databases.   

ï Release of information 

-- ñFor Official Use Onlyò and should be treated as sensitive records covered by 

the Privacy Act  

-- Safeguarding, handling, and releasing information from AFOSI reports 

--- May be released in whole or in part, only to persons who require access for 

official duties 

---- Refer all requests for release to non-Air Force officials to the 

servicing AFOSI detachment 

---- Only HQ AFOSI may authorize release outside the Air Force; or 

release or deny information under Freedom of Information Act 

(FOIA) or Privacy Act (law enforcement records exemption) 

---- SJAs must appropriately redact ROI prior to release to defense 

attorneys for discovery 

--- Safeguard ROIs in locked file cabinets 

-- Press or news inquiries for information require close coordination between 

public affairs, SJA, and AFOSI in all cases 

REFERENCES: 

10 U.S.C. § 9027, Civilian Special Agents of the Office of Special Investigations: 

Authority to Execute Warrants and Make Arrests 
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MIL . R. EVID . 507 (2008) 

DODD 5400.7, DOD Freedom of Information Act Program (2 January 2008) 

AFI 71-101 V1, Criminal Investigations (1 December 1999) 

AFI 71-101 V4, Counterintelligence (1 August 2000) 

AFPD 71-1, Criminal Investigations and Counterintelligence (1 July 1999) 



Criminal and Military Justice - 121 

FUNCTIONS OF THE AREA DEFENSE COUNSEL 
 

 

The area defense counsel (ADC) program provides Air Force members independent 

legal representation.  Airmen suspected of an offense or facing adverse administrative 

actions receive confidential legal advice from an experienced JAG outside the local 

chain of command, avoiding conflicts of interest or command influence. 

ï The ADC is a certified judge advocate performing defense counsel duties in the 

following areas 

-- Counsel in courts-martial, administrative discharge actions and Article 32 

investigations 

-- Counsel in Article 15 actions 

-- Counsel in interrogations 

-- Any other adverse actions in which counsel for an individual is required or 

authorized 

ï All ADCs are assigned outside the local chain of command 

-- The ADCôs responsibility is to vigorously and ethically represent the client 

-- The ADC is an advocate for the client, not an advisor for the command.  The 

ADC office is physically separate from the base legal office. 

ï If an active duty military member under any type of investigation requests legal 

advice, refer them to the ADC 

-- Civilians are not entitled to ADC representation 

-- The ADC at Air Reserve Personnel Center in Denver, Colorado will represent 

Category B members of the Air Force Reserve 

-- The ADC at Air Force Reserve Command at Robins AFB, GA will represent 

Category A reservists facing discharge action 

ï The ADC program requires strong command and SJA support to enhance 

perception of fairness of military justice/disciplinary process 

ï The ADC is available, subject to workload and client confidences, to help educate 

the base population on the military justice system and the ADCôs function 

REFERENCES: 

AFI 51-201, Administration of Military Justice (21 December 2007) 
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M ILITARY MAGISTRATE PROGRAM  
 

 

Military magistrates may be appointed by the Special Court-Martial Convening 

Authority (SPCMA) for each installation.  A military magistrateôs primary duty is to 

issue search authorizations based upon probable cause.  

 The SPCMA may appoint one or two officers, of judicial temperament, to serve as 

military magistrate for the installation 

-- AFI 51-201, para 3.1 is the authority for appointment of a military magistrate to 

authorize searches on the installation 

-- Absent general court-martial convening authority (GCMCA) approval, a 

military magistrate must be in the grade of lieutenant colonel or above  

-- May not be a chaplain, a member of an office of a staff judge advocate having 

responsibility for that installation, security forces member, AFOSI agent, or 

convening authority 

-- Appointment must be in writing, specifying the installation over which the 

magistrate has authority 

-- If two magistrates are appointed, each exercises concurrent authority with the 

other and with the installation commander 

 Once appointed, magistrates are authorized to issue search and seizure 

authorizations based upon probable cause 

-- They may exercise this authority concurrent with installation commander 

-- Availability of the installation commander is not a factor in their exercise of 

authority 

 Each installationôs staff judge advocate will brief the magistrates on their duties 

when appointed and thereafter when appropriate 

REFERENCES:  

Rule for Courts-Martial 315 (2008) 

AFI 51-201, Administration of Military Justice (21 December 2007) 
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NATIONAL SECURITY CASES 
 

 

Commanders contemplating disciplinary or administrative action against military 

members or civilian employees that could lead to discharge or removal from the Air 

Force must first obtain permission to proceed when the member or employee holds a 

special access.  ñSpecial accessò includes SCI access, SIOP/ESI, HQ USAF/XO 

special access programs, research and development (R&D) special access programs 

and AFOSI special access.  Do not take action on personnel who now hold or have held 

certain access within the periods specified until approval is obtained from the 

appropriate special access program identified in AFI 31-501, para 8.9. 

 Expeditious processing of such requests must be pursued to comply with speedy 

trial rules and restrictive time requirements in civilian removal cases.  GOAL: 15 

days from date of initiation request to date of approval/denial by OPR. 

 Voluntary separation requests by officers (AFI 36-3207) and airmen (AFI 36-3208) 

will not be handled under these procedures unless they are in lieu of adverse action 

ACTIONS PERMITTED PENDING DECISION TO PROCEED:  

 Courts-martial: In general or special courts-martial, command may complete 

preferral of charges and an Article 32 investigation, if applicable, but cannot refer 

charges without permission to proceed.  Restrictions do not apply to summary 

courts-martial. 

 Officer discharges: The show cause authority may not initiate the discharge, issue a 

show cause memorandum, or otherwise require officers to show cause for retention 

until the appropriate action office grants authority to proceed 

 Airman discharges: In ñnotificationò cases, the commander may proceed through 

giving the member notice of the proposed discharge, obtaining the memberôs 

response, scheduling necessary appointments, and conducting those appointments; 

however, the separation authority may not approve the discharge until permission 

to proceed is granted.  In ñboard hearingò cases, the commander may proceed 

through initiation of the case, obtaining the memberôs response, scheduling 

necessary appointments, and conducting those appointments.  The convening 

authority may not convene the board until authority to proceed is obtained. 

 Civilian Removals: Commanders must coordinate with the servicing civilian 

personnel flight to compose the message to the appropriate Air Force OPR, seeking 

authority to proceed.  Commanders must not, under any circumstances, issue a 

ñnotice of proposed removalò until authority to proceed is obtained. 

 Judge Advocate Notifications 
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-- Any case with potential to be a national security case must be reported 

immediately to the Air Force Legal Operations Agencyôs Military Justice 

Division (AFLOA/JAJM) by the local SJA.  Such cases include 

--- Aiding the Enemy (Art. 104, UCMJ)  

--- Spying (Art. 106, UCMJ)  

--- Espionage (Art. 106a, UCMJ)  

--- Sabotage (Art. 108, UCMJ; 18 U.S.C. § 2155)  

--- Subversion (Art. 94, UCMJ) 

--- Violations of punitive instructions, regulations, or criminal statutes 

concerning classified information, or U.S. foreign relations (Art. 92, UCMJ)  

-- DODD 5525.7 requires coordination between DOD and DoJ of the 

investigation and disposition of significant cases.  Early reporting to 

AFLOA/JAJM is essential since national security cases often involve issues 

such as searches, seizures, immunity grants, polygraphs, etc., as well as the 

decision whether to prosecute and, if so, who will prosecute.  Under no 

circumstances should a unit commander or an SJA take action initiating the 

court-martial process in a case potentially involving national security issues 

until AFLOA/JAJM has coordinated the case with DoJ through appropriate 

DOD channels. 

-- Any national security case involving court-martial, administrative discharge, or 

civilian removal action must be reported by the SJA to HQ USAF/JAA 

(Administrative Law Division) 

 Commanders must file a Special Access Request Worksheet as part of the package 

requesting permission to proceed.  Involve the unit security manager and the 

special access program manager in the collection and processing of this type of 

information. 

REFERENCES:  

MANUAL FOR COURTS-MARTIAL , UNITED STATES (2008), Appendix 3, DODD 5525.7, 

Implementation of the Memorandum of Understanding between the Department 

of Justice and the Department of Defense Relating to the Investigation and 

Prosecution of Certain Crimes 

AFI 31-501, Personnel Security Program Management, Chapter 8 (27 January 2005) 

AFI 36-3207, Separating Commissioned Officers (9 July 2004) 

AFI 36-3208, Administrative Separation of Airmen (9 July 2004) 

AFI 51-201, Administration of Military Justice, paras. 3.3.2, 6.6.3, and 13.8 et seq., 

(21 December 2007) 
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SEXUAL ASSAULT RESPONSE AND PREVENTION  
 

 

Sexual assault is criminal conduct. It falls well short of the standards America expects 

of its men and women in uniform. It violates Air Force Core Values. Inherent in our 

Core Values of Integrity First, Service before Self, and Excellence in All We Do is 

respect: self-respect, mutual respect, and respect for our Air Force as an institution. Our 

core values and respect are the foundation of our Wingman culture a culture in which 

we look out for each other and take care of each other. Incidents of sexual assault 

corrode the very fabric of our Wingman culture; therefore we must strive for an 

environment where this behavior is not tolerated and where all Airmen are respected. 

 

ï Air Force policy and responsibilities are provided in Department of the Air Force 

Policies and Procedures For the Prevention of and Response to Sexual Assault, 

issued on 8 June 2005, and AFPD 36-60, Sexual Assault Prevention and Response 

(SAPR) Program, issued on 28 March 2008.  Both directives implement DOD 

Directive 6495.01, Sexual Assault Prevention and Response (SAPR) Program, 

issued on 6 October 2005. 

 

-- The policy applies to all levels of command and all Air Force organizations and 

personnel, including active duty, Air Force government civilian employees, Air 

Force Academy, Air National Guard, and Air Force Reserve components while 

in federal service 

 

-- Installation commanders will implement local sexual assault prevention and 

response programs.  The installation vice commander or equivalent is 

designated as the responsible official to act for the installation commander and 

supervises the Installation Sexual Assault Response Coordinator (SARC).  

 

DEFINITION OF SEXUAL ASSAULT 

 

 Intentional sexual contact, characterized by use of force, physical threat or abuse of 

authority or when the victim does not or cannot consent. It includes rape, 

nonconsensual sodomy (oral or anal sex), indecent assault (unwanted, inappropriate 

sexual contact or fondling), or attempts to commit these acts. Sexual assault can 

occur without regard to gender or spousal relationship or age of victim. 

 

ï This definition is for training and educational purposes only and does not affect in 

any way the definition of any offenses under the Uniform Code of Military Justice.  

Commanders are encouraged to consult with their staff judge advocate for complete 

understanding of this definition in relation to the UCMJ. 

 

INSTALLATION SEXUAL ASSAULT RESPONSE COORDINATOR  (SARC) 

 

 Reporting directly to the installation vice commander, the SARC implements and 

manages the installation level sexual assault prevention and response programs 
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 The SARC is responsible for assisting commanders in meeting annual sexual 

assault prevention and response training requirements 

 

 The SARC serves as the single point of contact for integrating and coordinating 

sexual assault victim care from an initial report of sexual assault, through 

disposition and resolution of issues related to the victimôs health and well-being 

 

 The SARC is responsible for ensuring a victim support system that provides a 24 

hour/7 day a week sexual assault response capability for all victims within his or 

her designated area of responsibility 

 

 The SARC tracks the status of sexual assault cases in his or her designated area of 

responsibility and provides regular updates to the Vice Commander 

 

VICTIM ADVOCATE  (VA)  

 

 Responsibilities include providing crisis intervention, referral, and ongoing non-

clinical support, including information on available options and resources to assist 

the victim in making informed decisions about the case. VA services will continue 

until the victim states support is no longer needed. 

 

 VAs are volunteers who must possess the maturity and experience to assist in a 

very sensitive situation. Only active duty military personnel and DOD civilian 

employees selected by the SARC may serve as VAs. 

 

 Personnel assigned to the MTF (unless approved by the MDG/CC), MEO, SF, the 

legal office, or the office of the wing chaplain are not eligible to serve as victim 

advocates due to potential conflict of interest 

 

 VAs do not provide counseling or other professional services to a victim. 

Appropriate agencies will provide clinical, legal, and other professional services 

 

 VAs may accompany the victim, at the victimôs request, during investigative 

interviews and medical examinations.  However, they and the victims they 

accompany must be made aware that their presence could later result in them being 

called as witnesses in court-martial or administrative proceedings. 

 

RESPONSE TO A SEXUAL ASSAULT INCIDENT   

 

 Upon notification, the SARC will immediately assign a VA to the victim. To the 

extent practicable, the assigned VA should not be from the same unit as the victim. 

 

 The assigned VA will immediately contact the victim 
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-- Unless VA assistance is declined, the VA will provide the victim accurate 

information on the sexual assault response process, including the option of 

unrestricted or restricted reporting as applicable 

 

-- The VA will inform the victim of the availability of healthcare, including the 

option of a forensic medical examination and the collection of evidence 

 

-- The victim will be requested to sign a Victim Preference Statement indicating 

his or her choice of restricted or unrestricted reporting and understanding of the 

consequences of his or her decision 

 

 The assigned VA and the SARC will continue to monitor the case through 

disposition of the case and resolution of the victimôs health and well-being 

 

-- The SARC will provide updates to the victim and commanders as appropriate 

and in accordance with Air Force policy 

 

-- The VA will provide referral and ongoing non-clinical support to the victim. 

Services will continue until the victim indicates services are no longer required, 

or the SARC makes this determination based on the victimôs response to offers 

of assistance. 

 

RESTRICTED REPORTING  

 

 Restricted reporting is intended to give a victim additional time and increased 

control over the release and management of the victimôs personal information, and 

to empower the victim to seek relevant information and support to make an 

informed decision about participating in the criminal process 

 

 Who may make a Restricted Report?  Restricted reporting is available only to 

military personnel of the Armed Forces and the Coast Guard when attached to the 

Department of Defense 

 

 Who may not make a Restricted Report? 

 

-- Members of the Reserve Component not performing federal duty 

 

-- Retired members of any component 

 

-- Dependents 

 

-- Air Force civilian employees 
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 Who may receive a Restricted Report? 

 

-- Only SARCs and healthcare providers may receive restricted reports of sexual 

assault 

 

-- A report made to a healthcare provider under circumstances where it cannot 

reasonably be ascertained whether it is intended as a restricted report will be 

treated as a restricted report until the SARC can ascertain the victimôs 

intentions 

 

-- Consistent with current policy, a report may also be made to a chaplain if it is 

reported or forwarded to a SARC or healthcare provider 

 

-- VAs may receive restricted reports from a designated victim only after they 

have been appointed by the SARC to act as the victim advocate for that 

individual  

 

 Only allegations of sexual assault may be made under the restricted reporting 

option 

 

 When the SARC receives a restricted report of a sexual assault, the victim will be 

informed of the availability of healthcare, including the option of a forensic 

medical examination and the collection of evidence  

 

DISCLOSURE OF A RESTRICTED REPORT   

 

 If an individual makes a restricted report of a sexual assault, such a report may not 

be disclosed to any law enforcement official, command authority, or other entity 

not authorized to receive restricted reports, except as provided in the following 

exceptions 

 

-- Command officials or law enforcement when the disclosure is authorized in 

writing by the victim 

 

-- Command officials or law enforcement when disclosure is necessary to prevent 

or lessen a serious and imminent threat to the health or safety of the individual 

or another 

 

-- Disability Retirement Boards and officials when disclosure by a healthcare 

provider is required for fitness for duty for disability retirement determinations 

 

-- SARC, VAs, or healthcare provider when disclosure is necessary for the 

supervision of direct victim services 

 

-- Military or civilian courts of competent jurisdiction when disclosure is ordered 

by or required by federal or state statute  
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 Healthcare providers may also convey to command any possible adverse duty 

impact related to the victimôs medical condition and prognosis in accordance with 

DOD 6025.18-R, as well as any applicable Air Force instructions 

 

 In the event a disclosure is made under a recognized exception to Air Force policy, 

the disclosure will be limited to that necessary to satisfy the purpose of the 

disclosure  

 

 In cases of an unrestricted report of a sexual assault or information concerning a 

sexual assault is otherwise known, information concerning the victim and the 

offense will only be provided to governmental entities or persons with an 

established official ñneed to knowò 

 

 Unauthorized disclosure of a covered communication, improper release of medical 

information and other violations of this policy may result in action under the 

Uniform Code of Military Justice for military personnel, or other personnel or 

administrative action for all personnel, including loss of medical credentials 

 

NOTIFICATION TO COMMAND OF A RESTRICTED REPORT   

 

 Within 24 hours of receipt of a restricted report of an alleged sexual assault, the 

SARC will notify the vice wing commander that a restricted report has been made. 

The SARC will provide the following information while ensuring that the 

information is not sufficient to identify the victim or incident. 

 

-- The incident will be characterized as recent (within the last 30 days) or not 

recent (older than 30 days) 

 

-- Time of occurrence (night or day) 

 

-- General information as to location (a dorm, parking lot, off base, etc.) 

 

-- Number of alleged assailants 

 

-- Number of alleged victims 

 

-- Nature of assault (rape, forcible sodomy, indecent assault, etc.)  

 

 Because non-identifying information under the restricted reporting option is 

intended to provide commanders with general environmental information about the 

number and types of sexual assaults on the installation and is to be used to provide 

a better understanding of incidents of sexual assault, neither commanders nor law 

enforcement officials may initiate investigations based on information provided by 

SARCs under this rule  
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 Commanders, however, may use the information to enhance preventive measures, 

to enhance the education and training of their personnel, and to more closely 

scrutinize their organizationôs climate and culture for contributing factors, but may 

not use the information for investigative purposes or in a manner that is likely to 

discover, disclose, or reveal the identities being protected 

 

UNRESTRICTED REPORTING  

 

 Any report of a sexual assault made through normal reporting channels, including 

the victimôs chain of command, law enforcement, and the AFOSI or other criminal 

investigative service is considered an unrestricted report 

 

 A report made to a SARC or healthcare provider where the individual does not 

elect restricted reporting is considered an unrestricted report 

 

 The SARC will be notified of any unrestricted report and will assign a VA to the 

individual 

 

 Details of the allegation will be provided only to those personnel who have a 

legitimate need to know 

 

INDEPENDENT REPORTS 

 

 Should information about a sexual assault be disclosed to command from a source 

independent of restricted reporting avenues or to law enforcement from other 

sources, and an investigation into an allegation of sexual assault is initiated, that 

report is considered an independent report 

 

 An official investigation may be initiated based on that independently acquired 

information 

 

 When the SARC or VA learns that a law enforcement official has initiated an 

official investigation that is based upon independently-acquired information and 

after consulting with the law enforcement official responsible for the investigation, 

the SARC or VA will notify  the victim, as appropriate 

 

 Covered communications from the restricted report will not be released for the 

investigation unless the victim authorizes the disclosure in writing or another 

exception applies 

 

ADDRESSING VICTIM M ISCONDUCT  

 

 An investigation into the facts and circumstances surrounding an alleged sexual 

assault may develop evidence that the victim engaged in misconduct like underage 

drinking or other related alcohol offenses, adultery, drug abuse, fraternization or 

other violations of instructions, regulations or orders 
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-- In accordance with the Uniform Code of Military Justice, the Manual for 

Courts-Martial, and Air Force instructions, commanders are responsible for 

ensuring victim misconduct is addressed in a manner that is consistent and 

appropriate to the circumstances 

 

-- Commanders have the authority to determine the appropriate disposition of 

alleged victim misconduct, to include deferring disciplinary action until after 

disposition of the sexual assault case 

 

-- When considering what corrective actions may be appropriate, commanders 

must balance the objectives of holding members accountable for their own 

misconduct with the intent to avoid unnecessary additional trauma to sexual 

assault victims and to encourage reporting of sexual assaults 

 

-- The gravity of any collateral misconduct by the victim and its impact on good 

order and discipline should be carefully considered in deciding what, if any, 

corrective action is appropriate 

 

-- Commanders must also be mindful of any potential statute of limitations when 

determining whether to defer action 

 

-- Commanders are expected to consult with their servicing staff judge advocate 

and use appropriate personnel actions to resolve any allegations 

 

 Administrative separation actions involving victims of sexual assaults will be 

processed as required by the applicable Air Force instruction 

 

-- When a commander proposing administrative or medical separation action was 

previously aware, or is made aware by the respondent or others, that the 

member has filed a past complaint, allegation, or charge that they were a victim 

of sexual assault, the proposing commander shall ensure the separation 

authority is aware the discharge proceeding involves a victim of sexual assault 

 

-- The separation authority must be provided sufficient information concerning 

the alleged assault and the victimôs status to ensure a full and fair consideration 

of the victimôs military service and particular situation 

 

SEXUAL ASSAULT CASE DISPOSITION AUTHORITY   

 

 To ensure consistent and appropriate level of command attention and the full 

responses required by the nature of sexual assault cases, group commanders of Air 

Force groups or higher will sign the commanderôs report of disposition setting out 

action taken in all sexual assault cases 
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 Authority to dispose of cases that resulted from an allegation of sexual assault is 

withheld from squadron section commanders and is reserved to commanders of 

squadrons and above 

 

 A commander authorized to dispose of cases involving an allegation of sexual 

assault may do so only after receiving the advice of the servicing staff judge 

advocate 

 

 As with any case, any disposition decision on a case involving an allegation of 

sexual assault is subject to review by superior commanders as appropriate 

 

COMMANDERôS RESPONSE TO ALLEGATIONS  OF SEXUAL ASSAULT   

 

 Commanders notified of a sexual assault through unrestricted reporting must take 

immediate steps to ensure the victimôs physical safety, emotional security and 

medical treatment needs are met, and that the AFOSI or appropriate criminal 

investigative agency is notified 

 

 Attachment 4 to the Air Force Sexual Assault Policy is a checklist for assisting 

commanders in responding to allegations of sexual assault.  Its primary objective is 

to assist commanders in safeguarding the rights of the victim and the subject, as 

well as addressing appropriate unit standards and interests.  In all cases, 

commanders should seek the advice of the SJA in using the checklist before taking 

action. 

 

 The appropriate commanders should determine whether temporary reassignment or 

relocation of the victim or subject is appropriate  

 

 Commanders should consider whether no contact orders or Military Protective 

Orders (DD Form 2873) are required 

 

REFERENCES: 

10 U.S.C. § 113 

DODD 6495.01, Sexual Assault Prevention and Response (SARP) Program (6 October  

2005) 

AFPD 36-60, Sexual Assault Prevention and Response (SAPR) Program (28 March 

2008) 

Memorandum, Under Secretary of Defense for Personnel and Readiness, Collateral 

Misconduct in Sexual Assault Cases (JTF-SAPR-001) (12 November 2004)  

Memorandum, Under Secretary of Defense for Personnel and Readiness, Increased 

Victim Support and A Better Accounting of Sexual Assault Cases (JTF-SAPR-

002) (22 November 2004) 

Memorandum, Department of the Air Force Policies and Procedures for the 

Prevention of and Response to Sexual Assault (8 June 2005) 



Criminal and Military Justice - 133 

AIR FORCE VICTIM AND WITNESS ASSISTANCE PROGRAM  
 

 

 The objectives of the Air Force Victim and Witness Assistance Program (VWAP) 

are to 

-- Mitigate the physical, psychological, and financial hardships suffered by 

victims and witnesses of offenses investigated by U.S. Air Force authorities 

-- Foster cooperation between victims, witnesses, and the military justice system 

-- Ensure best efforts are extended to protect the rights of victims and witnesses 

 The installation commander is the local responsible official (LRO) for identifying 

victims and witnesses of crimes and providing the services required by VWAP.  He 

or she normally delegates this responsibility in writing to the base staff judge 

advocate (SJA). 

 LRO responsibilities to crime victims 

-- Inform victims about sources of medical and social services 

-- Inform victims of restitution or other relief to which they may be entitled 

-- Assist victims in obtaining financial, legal, and other social services 

-- Inform victims concerning protection against threats or harassment 

-- Provide victims notice of the status of investigation or court-martial, preferral 

of charges, acceptance of a guilty plea or announcement of findings, and the 

sentence imposed 

-- If administrative action is taken 

--- You may reveal ñappropriate administrative action was takenò   

--- You may not reveal the specific action taken, i.e., Article 15 punishment, 

because it is not public knowledge and is protected by the Privacy Act 

-- Safeguard the victimôs property if taken as evidence and return it as soon as 

possible 
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-- Consult with victims and consider their views on preferral of court-martial 

charges, pretrial restraint, dismissal of charges, pretrial agreements, discharge 

in lieu of court-martial, and scheduling of judicial proceedings.  Although 

victimsô views should be considered, nothing in the VWAP limits the 

responsibility and authority of officials involved in the military justice process 

from taking any action deemed necessary in the interest of good order and 

discipline and/or preventing service discrediting conduct 

-- Designate a victim liaison when necessary 

 In cases involving adverse actions for the abuse of dependents resulting in the 

separation of the military sponsor, victims may be entitled to receive compensation 

under the Transitional Compensation program or under the Uniform Services 

Former Spouses Protection Act 

 LRO responsibilities to all witnesses 

-- Notify authorities of threats and assist in obtaining restraining orders 

-- Provide a waiting area removed from and out of the sight and hearing of the 

accused and defense witnesses 

-- Assist in obtaining necessary services such as transportation, parking, child 

care, lodging, and court-martial translators/interpreters 

-- If the victim/witness requests, take reasonable steps to inform his/her employer 

of the reasons for the absence from work, as well as notify creditors of any 

serious financial strain incurred as a direct result of the offense 

-- Provide victims and witnesses necessary assistance in obtaining timely payment 

of witness fees and related costs 

 Each agency (JA, SF, OSI, HC, MDG & FSC) is responsible for training personnel 

on their responsibilities.  The SJA trains commanders and first sergeants. 

 Each installation should prepare an information packet modeled after figure 7.3 of 

AFI 51-201 and provide the packet to each victim/witness.  See also DD Form 

2701, Initial Information for Victims and Witnesses of Crime; DD Form 2702, 

Court-Martial Information for Victims and Witnesses of Crime; and DD Form 

2703, Post-Trial Information for Victims and Witnesses of Crime. 

REFERENCES:  

42 U.S.C. §§ 10601-10603, Victims of Crime Act of 1984 

42 U.S.C. §§ 10607, Victimsô Rights and Restitution Act of 1990 

DODD 1030.1, Victim and Witness Assistance (13 April 2004) 

DOD Instruction 1030.2, Victim and Witness Procedures (4 June 2004) 

AFI 51-201, Administration of Military Justice (21 December 2007) 




